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PREFATORY NOTE 


It is the purpose of this official publication to make available to the 
public, in an orderly and accessible form, decisions issued under regu- 
latory laws administered in the Department of Agriculture. 

The decisions published herein may be described generally as deci- 

‘sions which are made in proceedings of a quasi-judicial (as contrasted 
with quasi-legislative) character, and which, under the applicable 
statutes, can be made only after notice and hearing or opportunity 
for hearing have been given. These decisions do not include rules 
and regulations of general applicability which are required to be pub- 
lished in the Federal Register. For reasons of policy, the identities of 
the parties are not reported in decisions issued under one statute 
which expressly authorizes, but does not require the publication of 
the facts and circumstances of a violation, unless the Secretary in his 
decision has specifically ordered or directed such publication. 

The principal statutes concerned are the Agricultural Marketing 
Agreement Act of 1937 (7 U. S. C. 1940 ed. 601 et seg.), the Packers 
and Stockyards Act, 1921 (7 U.S. C. 1940 ed. 181 et seg.), and the 
Perishable Agricultural Commodities Act, 1930 (7 U. S. C. 1940 ed. 
499a et seg.). These statutes are now administered by the War Food 
Administration created by Executive Order No. 9334, April 19, 1948 
(8 F. R. 5423). 

The decisions published are numbered serially, in the order in 
which they appear herein, as “Agriculture Decisions”. They may be 
cited by giving the volume and page, for illustration, thus: 1 A.D. 
472. It is unnecessary to cite the docket or decision number. 

Current court decisions involving the regulatory laws administered 
by the Department will be published herein. 

An Index-Digest of both the Agriculture Decisions and court de- 
cisions will be found at end of each issue. 

Copies of monthly issues beginning with January of 1942 and an- 
nual bound volumes:of the decisions will be available through the 
Superintendent of Documents, U. S. Government Printing Office, 
Washington, D. C. 
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AGRICULTURE DECISIONS 
(A. D. 749) 

in re CROWLEY'S MILK Company, Inc. AMA Doc. No. 27-16. Decided October 

4, 1944. 
Proration and Computation of “Unaccounted For” Milk 

Where petitioner, a handler under Order No. 27, contests payment as Class I 
priced for “unaccounted for’ milk, or plant loss in excess of 2 percent of 
receipts from producers, at its plant where it received milk from pro- 
ducers, from other plants and from other handlers, it is held that (1) 
there can be no proration of the “excess plant loss” between Class I 
priced and Class I unpriced uses of unaccounted for milk because Article 
III, section 2, of the order by implication requires that excess plant loss 
be classified Class I priced, and (2) the practice of considering all excess 
plant loss at petitioner’s plant as milk received from producers is not 
shown by petitioner to be unauthorized under the order, or to be so un- 
reasonable or discriminatory as to be invalid. 


Administrative Law—Nature of Proceeding Under Section 8c(15) (A) of 
Act—Consideration of Method of Operation 


Whether or not some fairer methods for petitioner’s operations could have 
been devised, such as a proration of the excess plant loss among the 
several sources of milk, it is not within the province of this proceeding 
to examine the problem de novo as this is a review proceeding for con- 
sideration as to whether what was done was in accordance with law. 


Mr. Lloyd C. Anderson, of Binghamton, New York, for petitioner. Mr. A. T. 
Radigan tor Office of Distribution. Mr. Glen J. Gifford, Presiding Officer. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 
In this proceeding under section 8c(15)(A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1937 (7 U.S.C. 601 
et seq.) , petitioner seeks recovery or credit for amounts that the mar- 
ket administrator for Order No. 27! (New York Metropolitan Mar- 
keting Area) required it to pay into the producer settlement fund. 
Petitioner filed a petition in June 1940. A hearing was held in 
July 1940. An order was issued by the Secretary of Agriculture on 
February 8, 1941, denying the relief requested. Petitioner protested 
this order on the ground that no hearing had been held in connec- 
tion with its supplemental petition filed October 14, 1940. Thereafter, 
on February 20, 1941, the order of February 8, 1941 was withdrawn 
and the matter was reopened. Another hearing was held on Novem- 
ber 29, 1943, before the same officer who presided at the original 
hearing, Glen J. Gifford. Briefs were submitted by petitioner and 
the Dairy and Poultry Branch, Office of Distribution. In his report, 
the presiding officer recommended that the relief requested be 
granted. Exceptions to the report were filed by the Dairy and Poul- 


1For the order as it existed at the times pertinent here, see 7 CFR, 1938 Supp., § 927.1 
et seq. 
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try Branch, and oral argument was held before me in New York 
City on August 3, 1944. 

The facts, in so far as they are material to the issues, are not the 
subject of dispute. Petitioner contends that the market adminis- 
trator, for the period September 1, 1938 to April 30, 1940, compelled 
petitioner to pay into the producer-settlement fund approximately 
$12,153 more than it was required to do under the provisions of the 
order. This amount represents payment at the Class I price for 
“unaccounted for” milk at petitioner’s Binghamton, New York, 
plant where it received milk from producers, from other plants, and 
from other handlers. Petitioner contends that the “unaccounted for” 
milk is plant loss and should be prorated between Class I priced and 
Class I unpriced? in the proportions of milk so utilized at its plant. 
It contends also that all plant loss, or “unaccounted for” milk, should 
not be ascribed to the milk received from producers, which is the 
effect of the market administrator’s practice. The defense argued 
by the Dairy and Poultry Branch, Office of Distribution, is that the 
market administrator’s actions were in accordance with the pro- 
visions of the order. 

The presiding officer at the hearing took the view in his report 
that the “unaccounted for” milk was plant loss and should be pro- 
rated between Class I priced and Class I unpriced. His recommen- 
dation is based upon a decision in a similar proceeding, /n re Slate 
Hill Milk & Cream Co., Ine., D-27-9 (April 29, 1940). 


FINDINGS OF FACT 
1. Petitioner, Crowley’s Milk Company, Inc., is a corporation 
organized and existing under the laws of the State of New York, 
with its principal office and place of business at 145 Conklin Ave., 
Binghampton, New York. At all times pertinent here, it was a 
handler under Order No. 27, issued under the act, regulating the 
handling of milk in the New York Metropolitan Marketing Area. 

2. For the period involved in this proceeding, namely, Septem- 
ber 1, 1938 through April 30, 1940 (excluding February 1, 1939 
through June 30, 1939, during which the order was suspended), the 
market administrator required petitioner to pay into the producer- 
settlement fund amounts of money representing the value at the 
Class I price of “unaccounted for” milk at petitioner’s Binghamton 
plant in excess of 2 percent of the amounts of milk received from 


producers. 
3. Petitioner, at its Binghampton plant, received milk from pro- 


o. 


ducers, from other plants of petitioner, and from other handlers. 


2 Class I priced means that the minimum price for Class I milk specified in the order applies 
Class I unpriced means that such minimum price does not apply. Aside from the question of 
plant loss, Class I priced is milk distributed in or passing through a plant in the raarketing 
‘rea. Class I unpriced means Class I milk sold outside the marketing area. 
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The milk from the ditferent sources was intermingled. 

4. The amounts of milk for which the market administrator re- 
quired the payments objected to by petitioner were amounts of 
“plant loss,” or “unaccounted for” milk at petitioner’s plant in 
excess of 2 percent of the milk received from producers. These 
amounts of milk were calculated, in general, by subtracting from 
the total amount of milk (that is, milk from producers, from other 
plants, and from other handlers) shown as utilized in each class, 
the amounts of milk in each class that were received from other 
plants and handlers. The resulting balance in each class was con- 
sidered milk received from producers that was shown to be accounted 
for. The amount by which the total of such balances, plus 2 percent 
of the receipts from producers prorated over the classes, was less 
than the amount of milk received from producers represented re- 
ceipts from producers that were unaccounted for and hence classified 
Class I priced. 

5. Practically all the Class I milk accounted for by petitioner at 
the plant, that is, as distributed from the plant, was milk sold out- 
side the marketing area and therefore Class I unpriced. For one 
month of the period involved, petitioner had some milk that was 
Class I priced. 


CONCLUSIONS 
Although the record in this proceeding is somewhat confused and 


contains considerable matter that we consider extraneous, two sepa- 
rate issues emerge, (1) should the amount of “unaccounted for” milk, 
or plant loss, be prorated over petitioner’s use of milk as Class I 
priced and Class I unpriced, and (2) was the amount of “unaccounted 
for” milk, or plant loss, for which petitioner has been held responsi- 
ble correctly ascertained, since this amount represents all “unac- 
counted for” milk or plant loss (in excess of 2 percent of producer 
receipts) at its plant where it received not only milk from producers 
but also from other plants and handlers. 

The first of these issues necessitates examination of Article IIT, 
section 2 (§ 927.4(b)(1)), and Article TV, section 1 (§ 927.5(a)), 
of the order. 

Article III, section 2 provides that: 

“Class I milk shall be all milk . . . the utilization of which is not estab- 
lished for classification in some other class named in this section, except 
that loss or waste of milk in the plant where received from producers, 
not to exceed 2 percent of the total quantity milk received from pro- 
ducers, may be prorated to each class in the proportion which the milk 


in such class is of the total quantity of milk classified.’ (Paragraph 
numbered 1.) 


Article IV, section 1 provides in part that the minimum prices 
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specified in the order for Class I milk shall apply to all Class I milk 
“which is sold in the marketing area or which passes through a plant 
in the marketing area.” 

This latter provision has been urged by petitioner as preventing 
the valuation of its “unaccounted for” milk, or plant loss, at the 
Class I price. Despite the implications of the Slate Hill decision, 
we cannot concur in this viewpoint. To agree with petitioner would 
mean that no excess plant loss, or “unaccounted for” milk at any 
plant (unless it happened to be located within the marketing area), 
could be classified Class I priced even though the plant was regu- 
larly selling milk as Class I priced. All excess plant loss would be 
Class I unpriced and thus the handler could fail to account for milk, 
escape pricing and avoid payment for such milk to the producer- 
settlement fund. Such a curious result could not have been intended. 

Our opinion is that the provision of Article IV, section 1 was in- 
serted merely to distinguish between Class I priced and Class I 
unpriced with respect to milk accounted for by the handler, and 
that Article III, section 2 intended to place in Class I priced, the 
highest-price classification, all milk (except plant loss up to 2 per- 
cent of producer receipts) not accounted for even though it might 
represent plant loss in excess of the 2 percent allowance. If this is 
so, it makes no difference that most of the Class I milk accounted 
for at a plant might be Class I unpriced. 

It is regrettable that the same decision cannot be reached here as 
in the Slate /7ill decision, namely, a proration between Class I priced 
and unpriced, but we cannot see, as a matter of law, how such a com- 
promise can be made. Either Article IIT, section 2 means that excess 
plant loss, regardless of whether the accounted for Class I milk is 
priced or unpriced, shall be Class I priced, or Article IV, section 1 
prevents it from being priced and makes it Class I unpriced. As 
stated above, our opinion is that Article ITI, section 2 makes it Class 
{ priced. If that is so, there can be no proration of it on the basis 
of the Class I priced and unpriced classifications of the milk ac- 
counted for at the plant. 

The second issue goes to the validity of the amount of “unaccounted 
for” milk, or plant loss, involved. In substance, petitioner claims 
that it should not be held accountable for all the excess plant loss 
at its plant because it is liable for payment under the order only for 
milk received from producers and the plant loss was in connection 
with a// milk handled at its plant, not only milk received from pro- 
ducers but also milk received from other plants and handlers. 

The amounts of money which petitioner seeks to recover were 
computed by the market administrator as due in connection with 
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the determination of petitioner’s “net pool obligation” each month 
at its Binghamton plant. Article VI, section 1 (§ 927.7(a)), of 
the order prescribes the way in which such determination shall be 
made. The steps significant here are the following: “... 1. Deter- 
mine the total quantity of milk in each class at each plant; 2. Sub- 
tract from the quantity of milk in each class the quantity of such 
milk received from other plants or from other handlers; . . . 4. Sub- 
tract from the remaining quantity of milk in each class, the quan- 
tity of each to which the prices in section 1 of article TV do not 
apply ...” It is seen from Finding 4 that the milk received at 
petitioner’s Binghamton plant from other plants and handlers was 
considered as accounted for in the various classes before the milk 
received from producers, The result was that the “unaccounted for” 
milk was considered to be milk received from producers. This seems 
to have been the general practice followed at plants where milk was 
received from producers and also from other plants and handlers. 


It may or may not be true that some fairer methods for petition- 


er’s operations could have been devised, such as a proration of the 
excess plant loss among the several sources of milk. But we do not 
conceive it to be our function in this proceeding to examine the 
problem de novo to arrive at a decision as to what should be done. 
This is a review proceeding for examination of what was done. In 
order to obtain relief, petitioner must show that what was done 
was not in accordance with law. Petitioner has not demonstrated 
that the market administrator acted ultra vires, that is, that what 
was done was not authorized by Article VI, section 1 of the order. 
Hence, we do not have the same situation as in Jn re Middletown 
Milk & Cream Co., Inc., 3 A.D. 84. Petitioner has also failed to 
establish that the methods used, or the ensuing results, are so un- 
reasonable or discriminatory as to be invalid. As a matter of fact, 
it is gathered from the record that the amounts of milk received 
from other handlers were considered as utilized in the various classes 
at petitioner’s plant by agreement between petitioner and the other 
handlers pursuant to the practice of “selective classification” at mul- 
tiple operation plants then in vogue. 


ORDER 
The relief requested is denied and the petition is dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 
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In re SHAWANGUNK COOPERATIVE Dairies, Inc. AMA Doc. No. 27-59. Decided 
October 18, 1944. 


Accounting by Handler for Milk “Received From Producers” 


Since Order No. 27, as amended, makes handlers responsible for accounting 
and payment for milk “received from producers,’ a handler operating 
a plant where milk is received from producers is responsible for milk 
caused to be delivered to its plant from producers by another person, re- 
gardless of whether the milk was “purchased” from producers by the 
handler operating the plant. 















Administrative Action—Estoppel—Officers in Whose Veins Runs Ink 
Instead of Blood 


An administrative officer should not overlook the letter of the law or regula- 
tion in order to obviate a hardship in an emergency, only at the expense 
of having its generosity estop him when the emergency is passed, for 
such a doctrine would assist in the development of a breed of adminis- 
trative officers, apparently predicted by some prophets, in whose veins 
would run ink instead of blood. 























Mr. Edward L. Cole, of New York, for petitioner. Mr. A. T. Radigan for Office 
of Distribution. Mr. Glen J. Gifford, Presiding Officer. 





Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 










PRELIMINARY STATEMENT 

In this proceeding under section $¢(15)(A) of the Agricultural 
Adjustment Act (1933), as amended and as reenacted and amended 
by the Agricultural Marketing Agreement Act of 1987 (7 U.S.C. 
601 et seq.), petitioner objects to the action of the market adminis- 
trator for Order No. 27 (New York Metropolitan Marketing Area)! 
in treating certain milk handled through petitioner’s plant as milk 
received by it from producers. The facts do not seem to be in dis- 
pute and appear under the heading “Findings of Fact.” The prin- 









cipal issues are issues of law. 

A hearing upon the petition filed was held in New York, N. Y., 
on December 1, 1943, before Glen J. Gifford. Both petitioner and 
the Dairy and Poultry Branch, Office of Distribution, filed briefs 
after the hearing. The officer who presided at the hearing filed a 
report recommending that the relief requested be denied. Petitioner 
filed exceptions to the report and oral argument was had before me 
on August 3, 1944. 













FINDINGS OF FACT 
1. Petitioner is a cooperative association of producers, incor- 
porated April 27, 1940, under the laws of the State of New York, , 

having its address and principal place of business at Kyserike, Ulster 







County, New York. 













1 For the order as amended, in effect during the times pertinent here, see 7 CFR, 1940 and 
1941 Supps., § 927.1 et seq. 
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2. Petitioner was a handler from May 1, 1941 through Decem- 
ber 81, 1941, as defined in the order, and was subject to regulation 
thereunder. 

3. The periods directly involved in the petition are the months 
of September, October, November, and December 1941. The amounts 
involved for each of the months are: 

Producer-Settlement Administrative 
Fund Assessment 
September $145.33 $38.38 
October 636.42 39.78 
332.82 36.98 
668.82 41.80 

4. During the period involved here petitioner operated a milk 
plant at Kyserike, New York. Its plant was approved by a health 
authority in the area, New York City. for at least the period from 
May 1, 1941 to December 31. 1941, which includes the period in con- 
troversy. 

5. Up to about May 1, 1941, petitioner had about 110 members 
from which it had been regularly receiving milk. This milk was 
taken into its plant, weighed. records kept of the weight, butterfat 
samples were taken, and butterfat records kept. The dairy farms 
of these producers were inspected, bacterial tests were made, pay roll 
records were kept for each producer, and payment was made to each 
producer for his milk. 

6. Prior to May 8, 1941, Meadow Valley Farms, Inc., was a han- 
dler, operating a plant at New Paltz, New York, where it received 
milk from about 50 producers. 

¢. On or about May 8, 1941, Meadow Valley Farms, Inc., ceased 
to operate a plant at New Paltz, New York, which is about 14 miles 
distant from Kyserike, New York. From this date Meadow Valley 
Farms, Inc., could not receive milk from its producers for shipment 
into the New York Metropolitan Milk Marketing Area, 

8. In order that such producers might have a market for their 
tnilk, Meadow Valley Farms, Inc., arranged for the producers to 
deliver their milk to a platform in New Paltz, New York, and also 
arranged with petitioner that such milk should be delivered to the 
petitioner at its plant at Kyserike, New York. .This arrangement 
was to be a temporary one until Meadow Valley Farms, Inc., could 
get another plant in operation. This plan was approved by the mar- 
ket administrator and by the New York City health authorities as 
a temporary measure to provide a market for the milk of said pro- 
ducers, but was admittedly irregular as to the health authority regu- 
lations and as to the order, This plan was kept in effect through 
the months of May, June, July, and August 1941, and in the reports 
to the market administrator for said months, Meadow Valley Farms, 
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Inc., reported to the market administrator for such milk and the 
petitioner did not include such milk in its reports for said months. 
These reports were filed, audited, and approved by the market ad- 
ministrator. 

9. In August 1941, it became apparent that Meadow Valley Farms, 
Inc., was not going to establish a plant at New Paltz, so that it 
could be qualified to receive milk from producers and ship it into 
the marketing area. Accordingly, on August 27, 1941, the market 
administrator informed the petitioner and Meadow Valley Farms, 
Inc., that on and after September 1, 1941, the petitioner would be 
considered, under the order, as the handler of the milk of the pro- 
ducers that was being delivered by the producers to the platform 
at New Paltz, New York, and which was thereafter being delivered 
to petitioner. 


10. Notwithstanding the demand of the market administrator, 
the petitioner did not consider the milk in controversy as being re- 
ceived by it, and accordingly filed its reports to the market adminis- 
trator, as required by the order, for the months of September, Octo- 
ber, November, and December 1941, and did not include such milk 
in its reports. The market administrator refused to file or accept 


said reports until they were corrected so as to include the milk in 
controversy as having been received from producers. In order to 
compel the petitioner to so correct its reports for said months, the 
market administrator threatened to make use of all legal provisions 
providing for the enforcement of the order. Accordingly, petitioner, 
with the assistance of members of the staff of the market adminis- 
trator, corrected the reports for the months of September, October, 
and November 1941, and for the month of December 1941, the peti- 
tioner, upon the demand of the market administrator, included such 
of the milk as was received during the month of December in its re- 
port. The milk in controversy was included in each of said reports 
under the protest of the petitioner. As a result of the inclusion of 
such milk in its reports, the petitioner became indebted to the market 
administrator for the producer-settlement fund in the sum of $1783.39, 
and for the administrative assessment fund in the sum of $156.94, 
which amounts petitioner paid on July 31, 1942, under protest. 

11. Meadow Valley Farms, Inc., did not succeed in obtaining a 
plant, as was originally intended, and as the result thereof, the pro- 
ducers who had formerly delivered milk to it transferred to the 
petitioner and became members of the petitioner’s association, effec- 
tive January 1, 1942. 

12. The only connection that the petitioner had in relation to 
the milk in controversy was receiving the milk and handling it 
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through its receiving room. The producers who produced the milk 
were not members of its cooperative. It did not pay the cost of 
transportation. It did not pay the producers for the milk. It did 
not weigh it, test it for butterfat or bacterial count, and no record 
was kept by petitioner of these facts. After the milk was received 
by petitioner, it passed through its receiving room and was delivered 
to a company known as Dairy Industrial Management who pas- 
teurized it or bottled it in accordance with a contract between that 
company and the petitioner. Thereafter the milk was sold to Vogt’s 
Dairies, a handler and distributor operating in the New York Metro- 
politan Milk Marketing Area, 

13. The amount of milk received by petitioner during the months 
involved herein from producers who: had formerly delivered to 


Meadow Valley Farms, Inc., is as follows: 
Senn SOON oe eh ea ee 390,582 pounds 
CGREIRE: TOE 2 ad ee easing aden 397,769 pounds 
November 1941 369,799 pounds 
December 1941 418,011 pounds 


CONCLUSIONS 
It seems undisputed that the market administrator’s action was 


based upon the treatment of the milk involved as milk “received 


from producers” by petitioner. It is the meaning of these or similar 


Q 


words in § 927.5 (reports by handlers), § 927.6 (determination of 
handlers’ net pool obligation and the uniform price), and § 927.8 
(assessment of handlers for administrative expenses), that is the 
subject of controversy.? The amounts of payment protested by peti- 
tioner consist of payments to the producer-settlement fund under 
§ 927.7 on the basis of the computations made under § 927.6, and 
payments of administrative assessments under § 927.8 

Petitioner argued long and well along two general lines, (1) that 
petitioner did not “receive” the milk, literally, from producers be- 
cause it received the milk from Meadow Valley Farms, Inc., and 
(2) that, in view of section 8c(5) of the act, “receive” from pro- 
ducers connotes the idea of “purchase,” that the provisions of the 
order must be so construed, that petitioner never received title to 
the milk, in no sense “purchased” the milk from producers, and, 
accordingly, cannot be held responsible as receiving it from pro- 
ducers. 


2§ 927.5. ‘“ . . . each handler shall report . . . with respect to milk received at each 
plant ... (1) The total quantity .. . received from producers . . . and from other handlers. 


§$ 927.6. ‘“‘. . . The net pool obligation of each handler for milk received from produc- 
ers ... shall be a sum of money computed for such month as follows: (1) Determine the 
total quantity of milk in each class at each plant. . . (4) Subtract from the remaining 
quantity of milk in each class the quantity . . . received from any other plant, or received 
from any other handler. 

§ 927.8. “As his pro rata share of the expense of administration hereof, each handler 
shall... pay ... a sum not exceeding 2 cents per hundredweight on the total quantity of 
milk which was received from producers at plants operated by such handler. 
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It cannot be denied that the applicable provisions of the order p 
speak of milk “received from producers” and omit any reference to n 
milk “purchased” from producers. Examination of the order as a cs 
whole discloses a regulatory scheme which is based upon the plant T 
where milk is received from producers. Except in the case of some b 
cooperative associations of producers, as explained below, the first n 
handler of the milk, the person operating the plant where the milk f ¢l, 
is received from producers, is responsible for accounting and pay- ti 
ing for the milk. pl 

The regulatory scheme is evident throughout the order. A “pro- en 
ducer” by definition in § 927.1(e) is “any person who produces milk 
which is delivered to a handler at a plant which is approved by any pe 
health authority for the receiving of milk to be sold in the market- | j,. 
ing area.” § 927.3 classifies milk on the basis of the form in which J 4, 
the milk is moved from the plant where received from producers 
with certain exceptions allowing milk to be classified at this plant 
in accordance with the forms of movement from other plants. § 927.4 
contains minimum prices for the various classifications and also 
transportation differentials for each plant outside the marketing 
area. § 927.5 requires monthly reports from handlers with respect 
to milk received at each plant. § 927.6 prescribes the determination 
of a handler’s net pool obligation at each plant where milk is re- 
ceived from producers. 

The intention and operation of the plan is perhaps best illustrated 
by the definition of “handler” in § 927.1(f). The definition is as 
follows: 

“ ‘Handler’ means any person who engages in the handling of milk, or 

cream or milk products therefrom, which milk was received at a plant 

approved by any health authority for the receiving of milk to be sold in 

the marketing area, which handling is in the current of interstate com- 
merce or directly burdens, obstructs, or affects interstate commerce. This " 

definition shall be deemed to include a cooperative association of pro- 
ducers with respect to any milk received from producers at any plant tho 
approval for which is held by such association or with respect to any asst 
milk which it causes to be delivered from producers to any other handler | Th 
for the account of such association and for which such association re- [hap 
ceives payment.” I 
From the first sentence it is seen that, in order to be a handler. a | gett 
person must engage in the handling of milk that was received at [| (‘¢ 
an approved plant. The fact that it was considered necessary to | “py 
include in the definition a specification that a cooperative associa- | but 
tion of producers shall be deemed to be a handler, where the asso- |yiol 
ciation causes the milk of its members to be delivered to another fof ¢ 





handler, indicates that no other persons shall be deemed to be han- 
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dlers who merely cause producers’ milk to be delivered to a receiving 
plant. Hence, in the situation here, Meadow Valley Farms would 
not appear to be the handler receiving the milk from producers be- 
cause the milk had not yet qualified as milk coming under the order. 
The fact that Meadow Valley Farms may have caused the milk to 
be delivered and, indeed, may have actually purchased the milk, does 
not prevent the market administrator from treating petitioner as 
the handler receiving the milk from producers. Technical considera- 
tions of title to the milk are not governing in view of the speci ‘¢ 
provisions of the order and the nature of the regulatory scheme 
employed. 


Petitioner relies greatly upon section 8c(5) of the act as com- 
pelling a restriction of the meaning of “received” to receipt in con- 
nection with a purchase. The pertinent provisions of section 8c¢(5) 
are those authorizing the issuance of orders containing terms: 


“(A) Classifying milk ... and fixing ... prices . . . which all han- 
dlers shall pay, and the time when payments shall be made, for milk 
purchased from producers or associations of producers. Such prices shall 
be ... subject only to adjustments for ... (2) the grade or quality of 
the milk purchased, and (3) the locations at which delivery of such milk 

. is made to such handlers. 

“(B) Providing: 

(i) for the payment to all producers . . . delivering milk to the 
same handler of uniform prices .. .” 
“subject ...a further adjustment, equitably to apportion the total value 
of ‘the milk purchased by any handler, or by all handlers, among pro- 
ducera ...” 

“(C) ... providing a method for making adjustments in payments, as 
among handlers... to the end that the total sums paid by each handler 
shall equal the value of the milk purchased by him at the prices fixed...” 

“(E) Providing ... for the verification of weights, sampling, and test- 
ing of milk purchased from producers, and ... for assurance of .. . the 
payment by handlers for milk purchased... .’ (Italics supplied.) 


These provisions do not apply to administrative assessments au- 
thorized by section 10(b) of the act. Under that portion of the act, 
assessment of handlers’ prorata share of expenses is prescribed. 
There is no specific requirement that the assessment be only upon a 
handler’s purchases of milk from producers. 


Proceeding, then, to the question of payments to the producer- 
settlement fund, the Supreme Court in United States v. Rock Royal 
Cooperative, Inc., et al., 307 U.S. 533 (1939) decided ‘that the word 
“purchased” in section 8¢(5) need not always be literally construed 
but extends to milk “acquired for marketing.” We see no great 
violence done to the wording of the act in the adoption of provisions 
of an order which require the person operating the plant at which 
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producers’ milk is received, weighed, tested, etc., to account and pay 
for the milk. Particularly is this true when section 8c(7)(D) au- 
thorizes the inclusion of provisions in orders that are “Incidental 
to, and not inconsistent with, the terms and conditions specified in 
subsections (5), (6), and (7) and necessary to effectuate the other 
provisions of such order.” As a result of the notoriously complex 
marketing conditions for miik in the New York area, a regulatory 
plan was adopted as feasible which has as its focal point the level 
of plants where milk is received from producers. In the writing of 
the order, the avoidance of the word “purchased” and the use of the 
word “received,” were obviously intentional in order to minimize 
administrative difficulties and to make the plan work. The use of 
the latter word in the order is not beyond the powers granted under 
the act. 

One of petitioner’s arguments remains for comment. Petitioner 
refers to the concurrence of the market administrator in the arrange- 
ment existing over a period of several months whereby Meadow 
Valley Farms, Inc., was considered the handler responsible for the 
milk. The inference is that the market administrator is estopped 
from taking a contrary position later. Of course, there can be no 
such estoppel if the market administrator’s concurrence was not 
authorized. Queensboro Farm Products, Inc., v. Wickard, 137 F. 
(2d) 969 (1948). 

But aside from this, to use a current expression which by now 
may have reached the dignity of a colloquialism, I take a dim view 
of petitioner’s argument. Governmental regulation of some economic 
and business activities is with us. If an administrative officer can 
overlook the letter of the law or regulation in order to obviate a 
hardship in an emergency, only at the expense of having his gen- 
erosity estop him when the emergency is past, I am afraid that such 
a doctrine would assist in the development of a breed of adminis- 
trative officers, apparently predicted by some prophets,’ in whose 
veins would run ink instead of blood, 

The conclusion that petitioner is not entitled to the relief requested 
is strengthened by the apparent closeness between petitioner and 
Meadow Valley Farms, Inc., indicating that petitioner is not being 
saddled with an obligation for which it has no hope of recompense. 
Meadow Valley Farms, Inc., was owned or controlled by F. W. Vogt 
who in turn seems to own or control Vogt’s Dairies, Inc., which, 
either from petitioner or through another corporation, bought all 
milk of petitioner’s members delivered at petitioner’s plant. The 
milk in question also found its way to Vogt’s Dairies. I find it 


3E.g., Bernanos, Plea for Liberty, Pantheon Books, Inc., 1944. 
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difficult to believe that petitioner cannot pass the obligation back to 
Meadow Valley Farms, Inc. 


ORDER 
The relief requested is denied and the petition dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person. 


AvueustT T. BrrK v. RIDLEY AND MARSHALL. P&S Doc. No. 1635. Decided Octo- 
ber 3, 1944. 


Dismissal—Failure to Prove Claim 


Complaint seeking reparation for shortage in proceeds from the sale of a cow 
by respondent for account of complainant dismissed on the ground that 
complainant failed to prove his claim as to incorrect weight. 


Mr. August T. Birk, of Ann Arbor, Michigan, pro se. Ridley € Marshall, of 
Detroit, Michigan, pro se. Mr. John J. Murray, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

On February 19, 1944, August T. Birk filed a complaint against 
Ridley and Marshall, livestock commission merchants at the Detroit 
Stock Yards, Detroit, Michigan, seeking reparation under the Pack- 
ers and Stockyards Act, 1921, as amended (7-U.S.C. 1940 ed. 181 
et seq.). 

Complainant alleges that one cow, trucked for him to the stock- 
yards from his home at Ann Arbor, Michigan, by one Eugene 
Larmee, actually weighed 1,607 pounds but that he received pay- 
ment for the animal on the basis of a weight of 1,230 pounds at a 
sale price of $9 per hundredweight. Complainant forwarded an 
account of sale issued by the respondent and a scale ticket showing 
the sale of one cow weighing 1,330 pounds to “Lowenstein” for the 
account of Eugene Larmee at a price of $9 per hundredweight. 
After making allowance for shrinkage, complainant contends that 
the animal weighed at least 1,542 pounds at the time of sale and so 
claims reparation in the sum of $18, which represents the difference 
between the amount received and the amount which he would have 
received if his estimate of the weight is correct. Respondent answered 
the complaint stating that complainant’s cow was weighed on scales 
owned and operated by the stockyard and that payment was made 
on the basis of the actual weight as determined by the scale. 

Since neither party to the proceeding requested oral hearing, the 
examiner, on June 9, 1944, informed the parties that the matter 
would be disposed of under the shortened procedure, and that the 
complainant would have 20 days in which to file a statement of evi- 
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dence in support of the complaint. Thereafter, complainant filed a 
deposition to the effect that on the day the cow was trucked to re- 
spondent for sale, complainant measured its girth back of the fore- 
legs and found the measurement to be 84 inches. Complainant con- 
tends that according to records secured from the Michigan State 
College and his own experience the cow would weigh 1,650 pounds. 
Complainant does not offer any evidence in support of his claim 
except his statements with reference to measurements and compu- 
tations. 

Respondent filed an answering statement to the effect that the cow 
was properly weighed on the Detroit Stock Yard Company’s scale 
and that the weight returned is beyond any reasonable doubt the 
correct and accurate weight of the cow delivered to respondent for 
sale. 

FINDINGS OF FACT 

1. The complainant, August T. Birk, is an individual whose post 
office address is 1091 Pauline Boulevard, Ann Arbor, Michigan. 

2. The respondent, Ridley and Marshall, a partnership, is a mar- 
ket agency engaged in the business of buying and selling livestock 
on a commission basis at the Detroit Stock Yards, Detroit, Michigan. 

3. The Detroit Stock Yards is a “stockyard” as that term is de- 
fined in the act and at the time mentioned in the complaint was 
posted as such by the Secretary. Notice of the posting had been 
given to the public as required by the act. 

4. On January 18, 1944, complainant delivered one cow to Eugene 
Larmee who trucked it to respondent for sale on a commission basis. 

5. On January 19, 1944, the cow was sold by the respondent after 
weighing on the stockyard scale. The scale weight was 1.330 pounds 
and the purchase price $9 per hundredweight. Payment in the 
amount of $117.60 ($119.70 less charges of $2.10) was made to Mr. 
Larmee, who in turn paid complainant. 


CONCLUSIONS 
In view of the fact that the only evidence in support of the claim 
is complainant’s estimate of the weight of the animal, while re- 
spondent relies upon a weight determined by the stockyard after 
actually weighing the animal on a scale owned and operated by the 
posted stockyard, it can only be concluded that respondent has not 
violated the act, and the complaint should be dismissed. 


ORDER 
The complaint against the respondent is dismissed. 
Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to service, this order shall become effec- 
tive 15 days after its date. 
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(A. D. 752) 


In re BRANIGIN COMMISSION CoMPANY. P&S Doc. No. 1631. Decided Octo- 
ber 5, 1944. 


Cease and Desist—Suspension of Registration—Insolvency—Diverting 
Shippers’ Funds—Making False Entries in Reports— 
Overcharging Customers 


Respondent, a registered market agency at a posted stockyard, having ad- 
mitted being insolvent, diverting shippers’ funds, making false entries in 
reports and records, and overcharging customers for feed and bedding, 
is ordered to cease and desist from violations of the act, and his registra- 
tion is suspended for six months and until such time thereafter as he 
shows himself solvent. 


Mr. John B. Poindexter for complainant. Branigin Commission Company, of 
Indianapolis, Indiana, pro se. Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seq.), instituted by a complaint 
filed by the Office of Distribution, the complainant, on June 13, 1944. 
The respondent, Branigin Commission Company, a market agency 
at the Union Stock Yards, Indianapolis, Indiana, was charged with 
being insolvent, diverting shippers’ funds to his own use, making 


false entries in his reports and records, and overcharging customers 
for feed and bedding. On July 5 respondent filed an answer ad- 
mitting the facts alleged and stating that the discrepancies in the 
feed account did not result from an intent to defraud customers, but 
from unintentionally inaccurate bookkeeping due to large receipts 
of hogs and a shortage of labor. 

As is authorized by the rules of practice (9 CFR, Cum. Supp., 
202.9), without further investigation or hearing an examiner’s report 
was issued on August 16, 1944, containing proposed findings similar 
in effect to those herein and recommending a cease and desist order 
and suspension of respondent’s registration for six months and until 
he shows himself solvent. Copies of the report were served on the 
parties, but no exceptions have been filed. The record was submitted 
to this office, where this order has been prepared. 


FINDINGS OF FACT 

1. Respondent is Don Branigin, an individual doing business as 
Branigin Commission Company. At all times material herein he 
was registered as a market agency and engaged in buying and selling 
livestock on commission at the Union Stock Yards, Indianapolis, 
posted as a stockyard under the act (9 CFR 204.1). 

2. Respondent is insolvent in that he is unable to pay his current 
obligations as they become due in the usual course of business. 
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3. In his annual report for 1942, filed with the Department of 
Agriculture, respondent reported $12,765.86 cash on hand at the 
close of the year, but his records showed a substantially different 
amount of cash on hand at such time, and he reported assets having 
a value of $21,683.18 which are not shown in his records. 

4. Respondent reported to various shippers that he paid $826.06 
for feed and $1,116.60 for yardage for their livestock at various 
times from February 20, 1943, to January 28, 1944, but he actually 
paid $200 less for feed and $25 less for yardage than the totals 
reported. 

5. During January 1944 respondent collected $609.81 more from 
customers for feed and bedding for their livestock than he paid for 
these items for them. 

CONCLUSIONS 

Respondent’s acts constituted violations of the act which authorize 
the order proposed by the examiner and consented to by the parties 
by their failure to except to the examiner’s recommendations. 


ORDER 
Respondent shall cease and desist from: 


1. Operating as a market agency while insolvent and unable to 


pay current obligations; 

2. Appropriating to his own use money belonging to shippers: 

3. Making false entries in his reports to the Department of Agri- 
culture or to his customers; and 

4. Failing to keep such records as fully disclose all transactions 
in his business. 

Respondent's registration is suspended for six months and until 
such time thereafter as he shows himself solvent and furnishes the 
bond required of a market agency. 

This order shall become effective on the 30th day after its date. 
Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. 


(A. D. 752') 


In re KENNETT, Murray & Company. P&S Doc. No. 1602. Decided October 7, 
1944, 


Cease and Desist—Clearing Trades Without Being Registered—False Reports 


Respondent, a registered market agency, is ordered to keep the full records 
required, to cease and desist from clearing trades for another without being 
registered to clear, and to discontinue any arrangement under which an 
unregistered employee acts as a dealer in livestock. 





KENNETT, MURRAY & COMPANY 


Effect of Failure to Except to Examiner’s Findings 


Although some findings recommended by the examiner are not supported by 
the record, they are included in this proceeding because neither party 
excepted to them, but the recommended order concerning false reports is 
not followed because of the finding that they were not willful. 


Mr. John J. Curry for complainant. Kennett, Murray € Company, of Indian- 
apolis, Indiana, pro se. Mr. Benj. M. Holstein, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted on March 2, 1944, 
by a complaint of the Office of Distribution, the complainant, against 
the respondent, Kennett, Murray & Company, a registered market 
agency and dealer at the Union Stock Yards, Indianapolis, Indiana. 
Respondent was charged with filing annual reports which did not 
correctly reflect its operations, surreptitiously paying its employees 
sums falsely entered as part of the purchase price paid for hogs, and 
keeping inadequate records. 

In an answer filed on March 29, 1944, respondent denied the false 
entries and inadequate records charges, and said its reports were 
correct but contained figures for some items different from figures 
for those items in a Government audit because the auditor used dif- 
ferent accounting methods. It moved for dismissal of the proceed- 
ing. On April 18 the examiner denied the motion for dismissal. 
As the result of a prehearing conference held in Washington on 
May 15, respondent filed an amended answer on August 15, 1944, in 
which it admitted discrepancies between its report for 1941 and the 
audit of its records, but said that these had been explained to the 
satisfaction of complainant, and moved that charges on them be 
withdrawn. Respondent admitted the alleged discrepancies in its 
report for 1942, and that its records contained insufficient support- 
ing data for one expense item. It denied any surreptitious payments, 
and explained that it carried a trading account for an employee, 
entering what he paid for hogs as the original purchase price, and 
if respondent later bought the hogs from him, entering his profit 
as additional cost of purchase to respondent. It denied the allega- 
tion that its acts constituted unfair or deceptive practices or devices. 
It waived hearing and consented to issuance of an examiner’s report. 

In his report, filed on August 31, 1944, the examiner proposed find- 
ings, conclusions, and order similar in effect to those herein, except 
as stated below in the Conclusions. We find no support in the record 
for the findings concerning registration of De Boers and respondent’s 
authority to clear his trades, but as the report containing them was 
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served on both parties and neither filed exceptions, they are included 
here. We have used the name under which the stockyard is posted, 
according to the Code of Federal Regulations, which was appar- 
ently confused with the corporate name of its operator in the com- 
plaint and the examiner’s report. 


FINDINGS OF FACT 

1. Respondent is a partnership composed of two partners: C. J. 
Renard, an individual of Indianapolis; and Kennett-Murray Com- 
pany, a partnership, of Chicago, Illinois, formerly Kennett, Murray 
Company, a corporation, of Nashville, Tennessee. At all times ma- 
terial herein respondent was registered as a market agency and 
dealer, and engaged in buying and selling livestock on commission 
and for itself, at the Union Stock Yards, Indianapolis, posted as a 
stockyard under the act (9 CFR 204.1). It was not registered as a 
clearing agency. 

2. In respondent’s annual report for 1941, filed with the Depart- 
ment of Agriculture, the figures for gross and net profits in its trad- 
ing account, net worth, and total liabilities and net worth were dif- 
ferent from the figures for such items as shown by an audit of re- 
spondent’s records, 

3. In its annual report for 1942, the gross pro‘it for the year was 
correctly shown, but the figures for sales, purchases, and cost of sales 
and purchases were different from the audit figures for such items. 

4, The differences mentioned in Findings 2 and 3 resulted mainly 
from errors in computation, and were not willful misrepresentations. 

5. Respondent did not keep supporting records showing details 
of the payment of $3,867.25 to C. J. Renard in 1941 and charged to 
“travel, entertainment, and miscellaneous expense.” 


6. Respondent permitted Fred De Boers, an employee who was 
not registered as a dealer, to deal in hogs under an arrangement by 
which the hogs were weighed to respondent, which paid for them 
and charged them to a stock account. In some cases the hogs were 
sold by De Boers to buyers, and in others they were used by re- 
spondent to fill orders. In all cases, the profits were paid to De Boers 
and debited against the stock account, but the records do not show 
that such profits were paid to De Boers. 


CONCLUSIONS 
Due to the finding that respondent did not willfully submit false 
reports, the examiner’s recommendation of a cease and desist order 
in this connection is not followed. Respondent should be ordered to 
keep the full records required by section 401 of the act (7 U.S.C. 
221), to discontinue the arrangement by which it enables one not 
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registered as a dealer to act as such, and not to engage in unauthor- 
ized clearing operations, which the arrangement amounted to. 


ORDER 

Respondent shall keep records which fully and correctly disclose 
all transactions in its business, including details of expenditures for 
“travel, entertainment, and miscellaneous expense” and all payments 
to employees. 
‘ Respondent shall cease and desist from clearing trades for another 
without being registered therefor under the act, and from pursuing 
any arrangement with an unregistered employee under which the 
employee acts as a dealer in livestock at the stockyard. 

Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. Except as to service, 
this order shall become effective ten days after its date. 


(A. D. 754) 


S. L. STAMPE v. WADE LANDRUM et al. P&S Doc. No. 1600. Decided October 9, 
1944, 


Failure to Render Reasonable Stockyard Services—Joint and Several Liability 


Where respondents failed to render reasonable stockyard services by failing 
properly to allocate responsibility for the care of livestock in the hold- 
ing pens as a result of which one of the hogs consigned by complainant 
for his account became overheated and died, it is held, respondents are 
jointly and severally liable for reparation in amount due complainant 
for loss of the animal. 


Mr. 8. L. Stampe, of Brighton, Illinois, pro se. Messrs. Wade Landrum and 
W. F. Landrum, of National Stock Yards, Illinois, for Wade Landrum & 
Son. St. Louis National Stockyards Company, of National Stock Yards, 
Illinois, pro se. Mr. Carl R. Bullock, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 
This is a reparation proceeding under the Packers and Stockyards 

Act. 1921, as amended (7 U.S.C. 1940 ed.181 e¢ seq.) hereinafter called 

“the act.” The complainant, S. L. Stampe, of Brighton, Illinois, in 

a complaint filed on November 3, 1948, seeks reparation from re- 

spondents Wade Landrum and W. F. Landrum, doing business as 

Wade Landrum & Son, and respondent St. Louis National Stock- 

yards Company, for alleged failure to render reasonable stockyard 

services. The complainant alleges that on August 24 and August 25, 

1943, he consigned 41 hogs to Wade Landrum & Son for sale at the 

St. Louis National Stockyards; that 40 of the hogs were properly 

sold by respondent, Wade Landrum & Son, for complainant’s ac- 

count, but.that one hog was placed in a holding pen in the sun, and 
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was left there until it became overheated and died. The complainant 
further states that both respondents knew that the hog was in the 
pen but neither attempted to move it out of the sun or otherwise 
care for it. The complainant seeks reparation in the amount of 
$26.60, representing the difference between the value of the live hog 
and the value of the carcass. 

Respondents Wade Landrum & Son and the St. Louis National 
Stockyards Company, in their answers, deny liability for the loss of 
the hog. Each alleges that the other was responsible for the care 
of the animals left in the holding pens. The St. Louis National 
- Stockyards Company requested an oral hearing, which was held on 
March 22, 1944, in Room 12-A, Livestock Exchange Building. Na- 
tional Stockyards, Illinois, before Carl R. Bullock, an examiner 
designated by the Secretary of Agriculture and the War Food Ad- 
ministrator. The complainant, S. L. Stampe, appeared in his own 
behalf. Clyde L. Landrum appeared for respondent Wade Landrum 
& Son, and F. G. Bareis, General Manager, appeared for respondent 
St. Louis National Stockyards Company. 


FINDINGS OF FACT 
1. The complainant is S. L. Stampe, Brighton, Illinois. 


2. The respondent, St. Louis National Stockyards Company, 
operates the St. Louis National Stockyards, National Stockyards, 
Illinois, which has been posted as a stockyard subject to the act. 

3. The correct designation of the respondent Wade Landrum & 
Son is Wade Landrum and F. J. Landrum, partners, doing business 
as Wade Landrum & Son. They are registered under the act as a 
market agency at the St. Louis National Stockyards, National Stock- 
yards, Illinois. 

4. On August 24 and 25, 1943, the complainant delivered to the 
respondent, St. Louis National Stockyards Company, 41 hogs in good 
condition, consigned to Wade Landrum & Son for sale on a commis- 
sion basis. 

5. Respondent St. Louis National Stockyards Company placed 
the animals in a holding pen and so notified respondent Wade Lan- 
drum & Son, who removed and sold 40 of the hogs and remitted the 
. proceeds to the complainant. 

6. The remaining hog was left in the holding pen in the sun 
without water for several hours, and as a result it became overheated 
and died. Both of the respondents knew that this hog was in the 
pen and that it was overheated, but neither attempted to move it into 
a cooler pen or otherwise care for it. 

7. The dead hog sold for $1.90 which respondent Wade Landrum 
& Son remitted to complainant. The hog weighed 190 pounds and 
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would have sold alive for $15 per hundredweight, or a total of $28.50. 
8. Complaint was filed on November 3, 1943, within 90 days after 
the alleged cause of action accrued. 


CONCLUSIONS 
The respondents failed to render reasonable stockyards services in 
that they failed properly to allocate responsibility for the care of 
livestock in the holding pens, and failed to use reasonable care in 
handling the hog consigned by the complainant. Reparation in the 
amount of $26.60 is due the complainant for loss of the hog. The 
respondents are jointly and severally liable for such reparation. 


ORDER 

Respondents St. Louis National Stockyards Company and Wade 
Landrum and F. J. Landrum, doing business as Wade Landrum & 
Son, shall pay to the complainant, S. L. Stampe, within 15 days from 
the date of this order, as reparation, the sum of $26.60, with interest 
thereon, at the rate of 5 percent per annum from August 25, 1943, 
until paid. 

Copies hereof shall be served on the parties by registered mail 
or in person. 


(A. D. 755) 
In re McCLAIN BrotTHers, INc. P&S Doc. No. 1644. Decided October 10, 1944. 


Cease and Desist—Violation of Act—Records and Reports—False Entries— 
Effect of Failure to Except to Examiner’s Report 


Respondent, a live poultry dealer, having admitted the facts and waived hear- 
ing, and both parties having consented to a cease and desist order by not 
excepting to the examiner’s proposal of such order, the respondent is 
ordered to cease and desist from making false entries in its records and 
is ordered to keep full records. 


Mr. Charles F. Neylan for complainant. Mr. George C. Dyer, of St. Louis, 
Missouri, for respondent. Mr. John J. Murray, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 et seg.), instituted by a complaint 
filed on July 28, 1944, by the Office of Distribution, the complainant. 
The respondent, McLain Brothers, Inc., a dealer in live poultry in 
St. Louis, Missouri, was charged with willfully making false entries 
in its records. John J. Murray, Office of the Solicitor, Department 
of Agriculture, was designated examiner on July 29. Respondent 
answered on August 18, admitting the facts alleged, and stating 
that it had been fined one dollar and its president one hundred dol- 
lars for the transactions involved here after full hearing in Federal 
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court on charges of violating the Emergency Price Control Act of 
1942, and that except for this it had a good reputation of long stand- 
ing. In view of these allegations, it waived oral hearing and re- 
quested issuance of an appropriate order. 

As is authorized in the rules of practice (9 CFR 202.9), without 
further investigation or hearing, an examiner’s report was issued on 
September 19, 1944. The examiner proposed findings similar to those 
herein, and conclusions that although respondent’s acts would au- 
thorize revocation of its license, in view of its reputation and the 
nominal fine imposed by the court, it should be dealt with leniently. 

- He recommended a cease and desist order. After being served with 
a copy of the report, respondent filed a statement that it felt the 
examiner had given the matter careful consideration and had issued 
a just and fair report, to which respondent would not except. Com- 
plainant stated on October 2, 1944, that it would not file exceptions. 
Thereafter the record was submitted to this office, where this order 
has been prepared. 

FINDINGS OF FACT 

1. Respondent is a Missouri corporation with its place of busi- 
ness at 717 North Third Street, St. Louis. At all times material 
herein it was licensed as a dealer in live poultry in St. Louis, a city 
designated as subject to the poultry provisions of the act (9 CFR 
204.2). 

2. On April 5, 7, 10, and 16, 1948, respondent, through its agents, 
made entries in its records showing sales of live poultry to the Ward 
Keller Company at certain prices, whereas the poultry was actually 
sold at higher prices. The differences between the amounts recorded 
and the amounts actually received were not reflected in respondent’s 
records. 

8. On March 4, 9, 12, 17, 19, 24, 25, and 31, and April 2, 5, 8, 
and 9, 1943, respondent, through its agents, made entries in its records 
showing sales of live poultry to the West St. Louis Meat and Poul- 
try Company at certain prices, whereas the poultry was actually sold 
at higher prices. The differences between the amounts recorded and 
the amounts actually received were not reflected in respondent’s 


records. 
CONCLUSIONS 


Making false entries in its records, and keeping the resulting in- 
accurate records, constituted flagrant and repeated violations of sec- 
tions 401 and 402 of the act (7 U.S.C, 221, 222), authorizing revoca- 
tion of respondent’s license under section 505 (7 U.S.C. 218d). How- 
ever, in view of respondent’s reputation and the fine imposed upon 
it in connection with the same activities under other laws, its license 
under the Packers and Stockyards Act need not be suspended or 
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revoked, and a cease and desist order should be issued, as recom- 
mended by the examiner and consented to by the parties by their 
not excepting to the examiner's report. 
ORDER 

Respondent shall cease and desist from making false entries in its 
records concerning its business, and shall keep records correctly dis- 
closing all transactions in its business, including the true price at 
which it sells live poultry. 

Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. Except as to service, 
this order shall become effective on the fifth day after this date. 


(A. D. 756) 
In re Water A. Barton. P&S Doc. No. 1547. Decided October 20, 1944. 


Supplemental Order—Postponement of Effective Date of Order 


At request of respondent, the effective date of the suspension of registration 
order of September 19, 1944, is postponed to December 8, 1944, to enable 
respondent to present the matter herein to the courts in the manner pro- 


vided by the act. 
Walter A. Barton, respondent, pro se. 
Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 3 
SUPPLEMENTAL ORDER 
By an order issued on September 19, 1944 (8 A.D. 754), the regis- 
tration of the respondent, Walter A. Barton, of South St. Paul, 
Minnesota, under the Packers and Stockyards Act, 1921 (7 U.S.C. 
181 et seg.), was suspended for 30 days, beginning on October 29, 
1944. Respondent has advised by telephone that he desires to pre- 
sent the matter to the courts in the manner provided by the act but 
that, through no fault of respondent, a proper court cannot be con- 
vened before late in November, and he requests that the effective 
date of the suspension order be postponed. 
The request is granted, and the effective date of the September 19* 
order is postponed to December 8, 1944. 


(A. D. 757) 
In re KERNS CoMMISSION CoMPANY. P&S Doc. No. 1632. Decided October 25, 
1944. 
Order Directing Respondent to Keep Full Records Required by Act 


Since respondent admitted the making of false entries in its records, but 
denied that they were willfully made with intent to violate the act, it is 
ordered that respondent shall keep records correctly disclosing all trans- 
actions in its business including the true name of the persons from whom 


it buys and sells livestock. 


* 1944.— Ed. 
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Mr. Rogers N. Robinson for complainant. Mr. Joseph O’Brien, of Jersey City, 
New Jersey, for respondent. Mr. James A. O'Donnell, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921 (7 U.S.C. 181 e¢ seg.), instituted by a complaint of 
the Office of Distribution, the complainant, issued on May 24, 1944. 
The respondent, Kerns Commission Company, a Jersey City, New 
Jersey, livestock commission merchant, was charged with having 
- willfully made false entries in its records. Respondent admitted 
the inaccurate records, but denied that they were willfully made with 
intent to violate the act. A hearing was held in New York, New 
York, on August 2, 1944, before James A. O’Donnell, an examiner. 
Rogers N. Robinson of the Philadelphia office, Office of the Solicitor, 
Department of Agriculture, appeared for complainant, and Joseph 
O’Brien, its president, appeared for respondent. 

In its answer and at the hearing, respondent stated that the trans- 
actions involved occurred when business at the Jersey City Stock 
Yards was very poor because most livestock in the area was being 
sold above ceiling prices at yards not subject to the act. It said that 
all parties to the transactions knew the true facts, that no one was 
harmed by the incorrect records, that they were the result of care- 
lessness rather than bad intent, and that they had been corrected 
and would not recur. 

In his report, filed on September 12, 1944, the examiner proposed 
findings similar to those herein and an order requiring respondent 
to keep full and correct records. Neither party excepted to the re- 
port. The record was submitted to this office, where this order has 
been prepared. 

FINDINGS OF FACT 

1. At all times material herein, the respondent, a corporation, 
was registered under the act as a market agency and engaged as 
such at the Union Stock Yards, Jersey City, New Jersey, posted as 
a stockyard subject to the act (9 CFR 204.1). 

2. On August 2, 1943, respondent sold 26 cattle, and on August 
30, 1943, it sold 25 cattle, for Joseph O’Brien, its president, but 
recorded the sales as made for Doud & Keefer. On August 4, 1948, 
respondent issued a check to Doud & Keefer purporting to pay them 
the profit made on the 26 cattle, and delivered the check to O’Brien. 

8. On August 17, 1943, respondent sold 234 head of sheep and 
lambs for Joseph O’Brien, but recorded the sale as for Staunton Live 
Stock Market, Staunton, Virginia. 
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During January, February, and May, 194%, respondent carried 


in its records an account showing purchases and sales of livestock 


for 


Doud & Keefer, but such purchases and sales were for Joseph 


O’Brien. 


a. 


ring July, August. and September, 1943, respondent carrie 
During July, August 1 September, 1943, ndent carried 


in its records an account showing purchases and sales of livestock 


for 
for 
6. 


Harrisonburg Stock Yards, but such purchases and sales were 
Joseph O’Brien. 


Apparently no one was actually deceived or harmed by these 


incorrect records, and the practice was discontinued following a con- 





ference with a Government auditor, 


CONCLUSIONS 


Making false entries in its records, and keeping the resulting 
inaccurate records, constituted violations of sections 401 and 402 of 
the act (7 U.S.C. 221, 222). Respondent should be ordered to keep 


accurate records. 





ORDER 


Respondent shall keep records correctly disclosing all transactions 
in its business, including the true name of the person for whom it 


buys and sells livestock. 
Copies hereof shall be served on respondent by registered mail or 
in person, and on the Office of Distribution. Except as to service, 


this order shall become effective five days after this date. 





(A. D. 758) 


J. H. Duesspury v. Mooc & GREENWALD AND SWANSON, GILMORE & CASTENHOLZ. 


P&S Doc. No. 1638. Decided October 25, 1944. 





Violation of Act—Breach of Contract—Mistake of Fact—Damages 


Where complainant consigned a number of head of steers to respondent, a 


market agency, for sale on a commission basis and the respondent sold 
the steers to the other respondent in this case at an agreed price per hun- 
dredweight, but later, on the same day, the purchaser notified the seller 
that a lesser sum would be paid for the steers and that if these terms 
were not acceptable the seller could take the steers back, and the latter 
had the cattle returned and sold them at a loss, it is held that the buyer 
violated the act by breaching the contract either deliberately or because 
of a mistake of fact on its part, and therefore, complainant is entitled to 
reparation in amount which represents the loss sustained by him. 


_ J. H. Duesbury, of Collins, Iowa, pro se. Ringer, Reinwald € Sostrin, 


of Chicago, Illinois, for Moog & Greenwald. Mr. H. R. Park, of Chicago, 
Illinois, for Swanson, Gilmore & Castenholz. Mr. Richard F. Roche, Ex- 


aminer. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
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PRELIMINARY STATEMENT 

On March 18, 1944, J. H. Duesbury filed one complaint against 
Moog & Greenwald, Chicago, Llinois, and another against Swan- 
son, Gilmore & Castenholz, Chicago, Illinois, seeking reparation 
under the Packers and Stockyards Act, 1921, as amended (7 U.S.C. 
1940 ed. 181 et seqg.). Subsequently, on April 10, 1944, the claims, 
which were for the same damages resulting from the same transac- 
tion, were consolidated by a complaint naming Moog & Greenwald 
and Swanson, Gilmore & Castenholz as respondents. 

Complainant alleges that on January 5, 1944, Swanson, Gilmore & 
Castenholz sold 29 head of steers for him on a commission basis to 
Moog & Greenwald at $16.50 per hundredweight, and that Moog & 
Greenwald subsequently breached the contract of sale with the result 
that the steers had to be held until January 6, 1944, when they were 
sold at $16.00 per hundredweight. Complainant seeks reparation in 
the total amount of $538.90. The claim is made up of several items 
as follows: Loss of sale price $398.10, extra feed $30.80, extra living 
expenses $10.00, extra trip to Chicago $100.00. 

The respondent Swanson, Gilmore & Castenholz tiled an answer 
denying liability, alleging that it acted in good faith, and asking 
for an oral hearing. 

The respondent Moog & Greenwald filed an answer stating that 
the complaint does not set forth any charges which constitute a basis 
for complaint within the provisions of section 309(a) of the act: 
that respondent had not been charged with having done or omitting 
to do any act in violation of sections 304, 305, 306, or 307 of the act 
or of an order of the Secretary made under the provisions of the act: 
that the bid for the animals was $15.50 and not $16.50; and asking 
for an oral hearing. 

On August 11, 1944, a hearing in the matter was held at Chicago, 
Illinois. Complainant appeared in person. Respondents appeared 
and were represented by counsels. Subsequently, suggested findings 
of fact, conclusions, and order, as well as briefs in support thereof, 
were duly filed by the respondents. 


FINDINGS OF FACT 
1. The complainant, J. H. Duesbury, is an individual whose post 
office address is Collins, Towa. 
2. The respondent Swanson, Gilmore & Castenholz is a market 


“a. 


agency engaged in the business of buying and selling livestock on a 
commission basis at the Union Stock Yards, Chicago, Illinois. 

8. Leo R. Hess, Segel H. Hess, Bertha Hess, and Walter L. Born- 
holdt do business as Moog & Greenwald. Moog & Greenwald is a 
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market agency engaged in the business of buying and selling live- 
stock at the Union Stock Yards, Chicago, Illinois. 

4. The Union Stock Yards, Chicago, Illinois, is a “stockyard” 
within the meaning of that term as it is used in the act and, at the 
time mentioned in the complaint, was posted as such by the Secretary 
of Agriculture. Notice of the posting had been given to the public 
as required by the act. 

5. On January 5, 1944, complainant consigned 29 head of steers, 
weighing 39,810 pounds, to respondent Swanson, Gilmore & Casten- 
holz for sale on a commission basis at the Chicago Union Stock 


Yards, 

6. During the forenoon of January 5, 1944, the respondent Swan 
son, Gilmore & Castenholz sold complainant’s steers to respondent 
Moog & Greenwald at an agreed price of $16.50 per hundredweight. 


7. Late in the afternoon of January 5, 1944, the respondent Moog 
& Greenwald advised respondent Swanson, Gilmore & Castenholz 
that only $15.50 per hundredweight would be paid for the steers and 
that if this was not acceptable, respondent Swanson, Gilmore & 
Castenholz could take the steers back. By this action Moog & Green- 
wald violated the act and breached the contract. 

8. Respondent Swanson, Gilmore & Castenholz took the steers 
back and, the market having closed, held them over until January 6, 
1944, when they sold the animals at $16 per hundredweight. $16 
per hundredweight represened the fair and reasonable market value 
of the steers that day. 

9. As a result of the breach of contract by Moog & Greenwald, 
complainant suffered a loss on the sale price amounting to $199.05 
and was forced to expend money which he would not have had to 
expend if the breach had not occurred, as follows: Hay and straw 
47.89; Corn $5.40; Living expense for one day $10.00. Complain- 
ant’s total recoverable loss resulting from the breach of contract, 
therefore, amounted to $222.34, 

10. The respondent Swanson, Gilmore & Castenholz has not vio- 
lated the act. 

CONCLUSIONS 

1. Since respondent Swanson, Gilmore & Castenholz has not vio- 
lated the act, the complaint as to it should be dismissed. 

2. Since Moog & Greenwald violated the act by breaching the 
contract either deliberately or because of a mistake of fact on its 
part, complainant is entitled to reparation in an amount which rep- 
resents the losses sustained by him. Inasmuch as complainant’s total 
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ORDER 

The complaint as to respondent Swanson, Gilmore & Castenholz 
is dismissed. 

The respondent Moog & Greenwald, within 30 days from the date 
of this decision, shall pay to the complainant $222.34 as reparation 
with interest thereon at 5 percent per annum from January 5, 1944, 
until paid. 

Copies hereof shall be served on the parties by registered mail or 
in person. This order, except as to date of service and except as to 
the date of payment of reparation, shall become effective 20 days 
after its date. 


(A. D. 759) 


NUGENT & SCHAPANSKI v. K. L. Peterson & Co. P&S Doc. No. 1649. Decided 
October 25, 1944. 


Order of Reparation Based Upon Misrepresentations of Seller 


Where complainants instructed respondent to purchase one carload of cattle, 
and respondent purchased a number of head of cattle and billed the com- 
plainants accordingly, but subsequently the respondent changed the in- 
voice so as to bill the complainants on the basis of the range weights 
rather than the Kansas City weights, and complainants made payment on 
basis of range weights, whereas the purchase was made on basis of Kan- 
sas City weights, to the complainants’ detriment, it is held that since the 
allegations of the complaint have been admitted, there is no occasion for 
an oral hearing, and therefore, reparation should be awarded complain- 
ants in the amount of the loss sustained by them. 


Nugent & Schapanski, of Chicago, Illinois, pro se. Mr. K. L. Peterson, of 
Kansas City, Missouri, for respondent. Mr. Charles F. Neylan, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 
This is a reparation proceeding under the provisions of Section 
309(a) of the Packers and Stockyards Act, 1921, as amended (7 
U.S.C 1940 ed. 181). The complainants, Nugent & Schapanski, filed 
a formal complaint on June 20, 1944, with the District Office of the 
?ackers and Stockyards Division, at Chicago, Illinois, alleging that 
on March 26, 1944, they instructed K. L. Peterson & Co., Kansas 
City, Missouri, hereinafter referred to as the respondent, to purchase 
one carload of cattle. The respondent purchased 55 head of cattle 
weighing 20,420 pounds at $16.75 per hundredweight or $3420.35. 
from Harry Conley, a dealer, and billed the complainants accord- 
ingly. Subsequently, an employee of the respondent, on the instruc- 
tion of Harry Conley, changed the invoice so as to bill the com- 
plainants on the basis of the range weights of 21,460 pounds rather 

than the Kansas City weights of 20,420 pounds. 
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The complainants further alleged that payment was made on the 
basis of range weights, whereas the purchase was made on the basis 
of Kansas City weights, to their detriment in the amount of $174.20, 
for which they seek reparation. 

On August 5, 1944, the respondent filed an answer in which it, in 
substance, admits that the cattle were purchased on the basis of 
Kansas City weights but that the complainants were charged on the 
basis of range weights which amounted to an overcharge of $174.20. 

The respondent further states, by way of justification, that it origi- 
nally billed the complainants on the basis of Kansas City weights 
but that said weights were changed by its employee upon being in- 
formed by Harry Conley, a dealer, from whom the cattle had been 
purchased that there was an error. 

The allegations having been admitted, therefore, there is no oc- 
casion for an oral hearing. 


FINDINGS OF FACT 

1. The complainants, Nugent & Schapanski, are a partnership 
doing business as Nugent & Schapanski. 

2. The respondent, K. L. Peterson & Co., is an individual pro- 
prietorship owned by K. L. Peterson. 

3. On March 26, 1944, the complainant instructed respondent to 
purchase a carload of cattle for their account and on March 27, 1944, 
the respondent purchased for the account of the complainants at 
Kansas City, Missouri, 55 head of cattle weighing 20,420 pounds at 
$16.75 per hundredweight from Harry Conley, a dealer at Kansas 
City, Missouri. 

4. The respondent prepared an account of purchase reporting 
that it had purchased 55 head of cattle weighing 20420 pounds at 
$16.75 per hundredweight for the account of Nugent & Schapanski. 

5. The respondents, upon being informed by Harry Conley that 
there was an error and that the purchase had been made on the basis 
of range weights rather than Kansas City weights, changed the ac- 
count of purchase so as to show that it had purchased for the account 
of the complainants 55 head of cattle weighing 21,460 pounds at 
$16.75 per hundredweight and a draft was drawn on the basis of 
such range weight, which draft was duly paid. 

6. The cattle were purchased by K. L. Peterson & Co. on the 
basis of Kansas City weights, and the complainants were overcharged 
in an amount of $174.20. 

7. Harry Conley is not a party to this reparation proceeding. 

8. The complaint was filed within the 90 days allowed for the 
filing of claims for reparations. 
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CONCLUSIONS 
K. L. Peterson & Co. were the agents of the complainants and as 
such, acting upon misrepresentations of the seller, caused their prin- 
cipals to pay over to Harry Conley, the seller, $174.20 more than the 
price at which the cattle had been purchased, therefore reparation 
should be awarded. 


ORDER 
The respondent, K. L. Peterson & Co., shall pay to the complain- 
ants, Nugent & Schapanski, within 30 days from the date hereof, 
the sum of $174.20 as reparation, with interest thereon at the rate 
of 5% per annum from March 28, 1944, until paid. 
A copy of this order shall be served upon the parties by registered 
mail or in person. 


(A. D. 760) 


In re ORVILLE E. MILLER AND CHESTER A. MILLER, co-partners, doing business 
as Miller and Johnston. P&S Doc. No. 1479. Decided October 30, 1944. 


Cease and Desist—False and Incorrect Records 


Respondents, a market agency, are ordered to cease and desist from making 
false and incorrect records in connection with their business transactions, 
and are ordered to keep full and correct records as fully and correctly 
disclose all their business transactions. 


Mr. Richard F. Roche for complainant. Mr. Charles M. Burkart, of Indian- 
apolis, Indiana, for respondents. Mr. Wm. H. Tandy, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

This is a disciplinary proceeding under the Packers and Stock- 
yards Act, 1921, as amended (7 U.S.C. 1940 ed. 181 e¢ seq.), initiated 
by a complaint issued by the Deputy Director of the Office of Dis- 
tribution on February 26, 1944. The respondents, Orville E. Miller 
and Chester A. Miller, co-partners, doing business as Miller and 
Johnston, a market agency and dealers at the Belt Railroad and 
Stockyards, Indianapolis, Indiana, were charged with willfully mak- 
ing or causing to be made false and incorrect entries and information 
in their statements, accounts, records and memoranda, and with fail- 
ing to keep their accounts, records and memoranda, so as to fully 
and correctly disclose all transactions involved in their business. On 
April 24, 1944, the respondents filed an answer to the complaint and 
on September 30, 1944, waived hearing and consented to the issu- 
ance of a cease and desist order against them. 
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FINDINGS OF FACT 

1. The respondents, Orville E. Miller and Chester A. Miller, co- 
partners, doing business as Miller and Johnston, are registered under 
the act as dealers and as a market agency. At all times here involved 
they were engaged in the business of buying and selling livestock 
on commission, and buying and selling livestock on their own account 
at the Belt Railroad and Stockyards, Indianapolis, Indiana, posted 
by the Secretary of Agriculture as a “stockyard” within the mean- 
ing of the act (9 CFR 204.1). 

2. The respondents made or caused to be made false entries and 
statements of fact in the annual report filed by them for the year 
1941 in that said report showed purchases of hogs aggregating 
$664,642.83 and a gross profit in the sum of $15,299.51, whereas, the 
respondents’ accounts, records and memoranda disclosed purchases 
and gross profits in other and different amounts. 

3. The respondents during the year 1941 willfully recorded or 
caused to be recorded on their accounts, records and memoranda 
false and incorrect information in connection with hog transactions, 
more particularly with respect to purchases of hogs from the fol- 
lowing firms on the dates herein specified : 

(a) False and incorrect weights: Lugar Commission Com- 
pany on August 14; Branigan Commission Company on 
January 15, August 4, 6, 12, 19; Carmichael Mattern Com- 
pany on January 4, 7, 13, 14, 16, 23, August 1, 4, 14, 15, 19, 
28; Compton, Wysong & Company on January 30, August 1, 
14, 27, 28; Producers Commission Ass’n. on January 7, 13, 21, 
23, August 14, 20, 29; Kennett-Murray & Company on August 
19; Graves Commission Company on August 14; Winchell Com- 
mission Company on January 13, 23, 24, 31, August 1, 6, 18, 22; 
Joes, Taylor & Company on August 6, 25. 

(b) False and incorrect weights and prices: Branigin Com- 
mission Company on January 15, August 5, 11, 13, 25, 26, 27; 
Carmichael Mattern Company on January 3, 6, 24, August 5, 6, 
7, 8, 11, 13, 16, 28, 25, 26, 27; Compton, Wysong & Company 
on January 20, August 7; Producers Commission Ass’n., on Jan- 
uary 2, 9, 10, 28, August 6, 7, 11, 12, 13, 18, 19, 21, 26, 27, 28; 
Winchell Commission Company on January 3, 6, 10, 17, 20, 27, 
August 4, 7, 8, 11, 15, 25, 29. 

(c) False and incorrect prices: Carmichael Mattern Com- 
pany on August 18; Producers Commission Ass’n., on January 
17, 24. 


4. The respondents failed to keep their accounts, records and 


memoranda so as to fully and correctly disclose all transactions in- 
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volved in their business during the year 1941 in that: 

(a) Respondents entered or caused to be entered on their 
accounts, records and memoranda false and incorrect informa- 
tion in connection with the transactions referred to in para- 
graph 3 hereof. 

(b) Respondents’ books failed to disclose the true ownership 
of the business and failed to show information regarding the 
assets and liabilities of the said respondents or information rela- 
tive to withdrawals of money made by the partners, 

_ (ce) Respondents’ records failed to disclose fully the details 
and nature of the payments for which checks were issued or the 
obligations discharged by the issuance of such checks. 

(d) Respondents’ books and records failed to disclose entries 
showing the number of head or weight of livestock carried over 
from day to day. 

(e) Scale tickets recording purchases and sales of livestock 
by persons cleared by respondents did not clearly identify said 
clearees and permanent records of the accounts of such clearees 
were not maintained and/or retained in the files of the re- 


spondents. 


(f) Respondents failed to keep in their files copies of all scale 
tickets pertaining to the purchase and/or sale of livestock by 
the respondents. 


CONCLUSIONS 
The respondents by making or causing to be made false and incor- 
rect entries, accounts, statements and memoranda in connection with 
their business transactions and by failing to keep such accounts, 
records and memoranda as to fully and correctly disclose all trans- 
actions involved in their business violated section 401 of the act and 
the regulations promulgated thereunder. 


ORDER 

Respondents are ordered, therefore to cease and desist from: 

(a) Making or causing to be made false and incorrect rec- 
ords, accounts, statements and memoranda in connection with 
their business transactions. 

The respondents, their agents and employees shall hereafter main- 
tain and keep such accounts, records and memoranda as fully and 
correctly disclose all transactions involved in their business includ- 
ing the following: 

(a) The true ownership of the business. 

(b) Full information regarding the current and fixed assets 
of the business and the nature thereof, and of the current and 
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fixed liabilities of the business and the nature thereof, and com- 
plete and detailed information relative to withdrawals of money 
by either or both of the partners. 

(c) Full details and information concerning the nature of 
payments for which checks are issued or the nature of obliga- 
tions discharged by the issuance of such checks. 

(d) Full and complete information concerning the number 
of head and weight of livestock on hand at the close of each day 
and carried over from day to day. 

(e) Full information on books recording purchases and sales 
of livestock by persons cleared by respondents showing clearly 
the identity of such clearees, together with permanent records 
of the accounts of such clearees disclosing fully the nature of 
the transactions engaged in by such clearees and the relation- 
ship thereof to the respondents. 

(f) Retention by respondents in their possession of copies of 
all scale tickets pertaining to the purchase and/or sale of live- 
stock by respondents and clearees until permission has been re- 
ceived from the Director of the Office of Distribution or other 
qualified official of the government to dispose of such records. 

Copies hereof shall be served on respondents by registered mail or 
in person, and, except as to service, this order shall become effective 
five days after its date. 


(A. D. 761) 
In re J. E. Netson & Son. PACA Doc. No. 4286. Decided October 2, 1944. 


Probationary Suspension of License to Stay Ineffective 


Since respondent complied with prior order directing him to file certain re- 
quest and consent, the probationary suspension of his license determined 
in prior order shall not become effective. 


Mr. Thomas F. Green, Jr., for complainant. Mr. Robert C. Haberstroh, of 
Altoona, Pennsylvania, and Messrs. Smith, Ristif € Smith, of Washing- 
ton, D. C., for respondents. Mr. Rogers N. Robinson, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


SUPPLEMENTAL ORDER 
By an order issued on September 19, 1944 (3 A.D. 784), the 
license of J. E. Nelson, one of the respondents, under the Perishable 
Agricultural Commodities Act, 1930 (7 U.S.C. 499a et seq.), was 
suspended for 90 days for violations of the act, but it was provided 
that the suspension should not take effect if, within 20 days, this 
respondent filed a certain request and consent. Such has been filed, 
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and the record has been returned to this office, where this order has 
been prepared. Consequently, the suspension of respondent’s license 
shall not become effective unless some further order to the contrary 
is issued, 

This order shall be given the same publication as the order of 
September 19, and copies shall be served on the parties. 


(A. D. 762) 


In re BESSIE SILVERFARB. PACA Doc. No. 4386. Decided October 6, 1944. 


Denial of Application for License for Unfit Person—False Statements— 
; Reopening Hearing—Oral Argument 


Application for license is denied because it contained false statements and 
was made for the benefit of a person previously found unfit for license, 
and request for further hearing and oral argument denied because they 
would serve no useful purpose. 


Mr. Thos. F. Green, Jr., for complainant. Mr. Harry T. Silverfarb, of Wash- 
ington, D. C., for applicant. Miss Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
PRELIMINARY STATEMENT 

This is a proceeding under the Perishable Agricultural Commodi- 
ties Act, 1930 (7 U.S.C. 499a et seq.), instituted by a complaint filed 
by the Office of Distribution on August 1, 1944. It was alleged that 
Bessie Silverfarb had applied for a license as a dealer in fresh fruits 
and vegetables in interstate commerce but was not entitled to it 
because the application contained false statements and was filed to 
get a license to enable Harry T. Silverfarb, the applicant’s son, to 
engage in a business for which he had been found unfit. 

3y agreement, no answer was filed and a hearing was held in 
Washington on August 2, 1944. Miss Rufe D. Edwards was the 
examiner. Harry T. Silverfarb appeared for the applicant and 
Thomas F. Green, Jr.. Office of the Solicitor, Department of Agri- 
culture, appeared for the Office of Distribution. Only two witnesses 
testiied, Harry T. Silverfarb for the applicant, and William L. 
Evans for the Office of Distribution. 

In his testimony and argument, Mr. Silverfarb claimed that, al- 
though his mother did not read or write English, and spoke it 
brokenly, had never been in the produce business, and had given him 
a power of attorney to act for her, and he handled the application 
for her, there was no indication that she would get him to operate 
the business. He contended that the statements in the application 
that no one connected with the business had been found to have vio- 
lated the act were true, because he was not connected with the busi- 
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ness for the reason that it had not come into existence. Mr. Evans 
testified that Bessie Silverfarb had told him in Harry’s presence that 
she had no funds to invest and expected Harry to look after the 
business for her. Copies of the application and other documents 
were introduced. The parties waived the filing of suggested orders 
and briefs. 

In her report, filed on August 24, 1944, the examiner proposed 
that the application be denied on the basis of findings that it con- 
tained false statements and was filed for the benefit of Harry T. 
Silverfarb. By letters filed on September 7 and September 15, 1944, 
Harry T. Silverfarb filed exceptions and requests for oral argument, 
and asked that the hearing be reopened so that Mrs. Silverfarb could 
“present herself for oral examination.” The applicant's exceptions 
are not specific, but the only issue raised by them relates to the 
“theory and assumption of which there is no proof whatsoever” that 
the application was for Harry’s benefit. For reasons stated in the 
conclusions, the requests for reopening and oral argument are denied. 
The entire record has been considered and this decision has been pre- 
pared in this office. 


FINDINGS OF FACT 

1. By an order issued on October 12, 1942, 1 A. D. 637, the license 
of Harry T. Silverfarb was revoked for violations of the act. 

2. By an order issued on July 22, 1944, 3 A. D. 597, an applica- 
tion for license under the act by Harry T. Silverfarb was denied 
because of his prior violations of the act and his attempts during 
1944 to obtain a license, under false pretenses, to conduct a business 
at 1334 5th Street, N. E., Washington, D. C. The examiner’s report 
recommending denial of this application had been issued on June 
22, 1944. 

3. Neither of the above orders has been modified, set aside, or 
appealed. 

4. By an application dated June 30, 1944, Harry T. Silverfarb 
applied for a license for Bessie Silverfarb, his mother, to conduct a 
business at 1300 5th Street, N. E., Washington. He holds her writ- 
ten power of attorney to act for her, including operation of the busi- 
ness contemplated by the license applied for. 

5. It is stated in the application that no person responsibly con- 
nected with the business or applicant had been associated with any 
establishment found guilty of violating the act within two years, and 
that the application was not made to enable anyone responsibly asso- 
ciated with the business to escape liability for previous acts. 

6. Bessie Silverfarb does not contemplate investing funds in the 
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business, and has had no experience in such business. She expects 
her son Harry to look after the business. 

7. Harry T. Silverfarb was and is responsibly connected with 
the business for which the application for license was made, and the 
application was made to obtain a license under which he could 
operate and thus escape the consequences of his prior violations and 
false pretenses. 


CONCLUSIONS 

From the present record and the order cited in Finding 2. it is 
quite clear what the situation is—just another attempt by Harry T. 
Silverfarb to get a license. He used his brother’s name, then his 
colored maid’s, and now his mother’s. We said in the July order 
that an application for license for him, under his own or any other 
name, should be denied, and we have no reason to change that 
opinion. 

There is no merit to the request to reopen the hearing so that Mrs. 
Silverfarb can testify. Even if some excuse were shown for her 
failure to appear before, which is lacking, no testimony she might 
give would seem likely to change the picture sufficiently to take her 
son out of it. And if he could be taken out of it at this late date, 
the false statements in the application remain. Accordingly, the 


hearing in not reopened. 

From the nature of Mr. Silverfarb’s contentions throughout the 
present record and his oral argument which preceded the July order 
against him, we consider that oral argument in this proceeding could 
serve no worthwhile purpose and would only waste the time of all 
concerned, including himself. Therefore the request for argument 


is denied. 

By submitting an application containing materially false and mis- 
leading statements and misrepresentation, Bessie Silverfarb is unfit 
to engage in the business contemplated by the license applied for, 
and a license should be refused her, pursuant to section 4 of the act 
(7 U.S.C. 499a). 

Whether it is considered an application for Bessie Silverfarb or 
for Harry T. Silverfarb, the application should be denied, and the 
facts should be published. 


ORDER 

The application for license is denied. 

The facts and circumstances, as stated herein, shall be published, 
and this order shall be served on Bessie Silverfarb and Harry TT. 
Silverfarb by registered mail or in person, and on the Office of 
Distribution. 





PACA DOC. No. 4128 


(A. D. 763) 
PACA Doc. No. 4128.* Decided October 13, 1944. 


Order Vacating Prior Order and Providing for Reopening of Proceeding 


Reparation order of April 7, 1944, vacated to enable the respondent to take 
the evidence of witnesses in deposition form in accordance with the rules 
of practice under the act for the purpose of reopening of this proceeding, 
consideration of the completed record, and the entrance of a new order. 


Messrs. Golbus & Golbus, of Chicago, Illinois, for complainants. Messrs. Wil- 
liams and Williams and Mr. J. M. Burnett, of San Antonio, Texas, for 
respondent. Mr. William A. Bolding, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 

ORDER VACATING PRIOR ORDER 

In this proceeding under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), reparation was awarded 
complainant by order dated April 7, 1944 (3 A.D. 292). Complain- 
ant filed a petition for reconsideration. The order of April 7, 1944,** 
was then stayed by order dated April 28, 1944.¢ Respondent filed a 
petition and a supplemental petition for amendment of the findings 
of fact, conclusions, and order awarding reparation, and complain- 
ant filed answers thereto. 

It appears from such petitions that complainant contends parol 
evidence was improperly admitted to vary the terms of a written 
contract; that an erroneous interpretation was given to complain- 
ant’s wire to respondent to sell four carloads of the onions; that the 
record upon which the decision of April 7, 1944, was based did not 
include information as to payment to respondent of $392.15 by * * * 
being the proceeds received from the filing of a claim against the 
carrier for damages to the onions that were shipped in cars ART 
16761 and ART 16617; and that subsequent to completion of the 
record upon which the original decision was based, respondent claims 
he paid certain deficits to * * * of * * * and to * * * of * * * which 
payments should be taken into consideration in making a proper 
adjustment and decision of the conflicting claims of the parties. 

It is therefore ordered that the order dated April 7, 1944, grant- 
ing reparation is vacated. 

Complainant and respondent are granted 20 days from the date of 
service of this order in which to apply for an order to take the evi- 
dence of witnesses in deposition form, if the submission of addi- 
tional evidence is desired. All such depositions of witnesses shall 
be taken on direct and cross-interrogatories in writing, and other 
wise in accordance with the rules of practice. The completed record 
will then be considered and a new order entered. 

* As explained in Prefatory Note, the identities of the parties are not disclosed.—FEd. 


**3 A.D. 292. 
t3 A.D. 309. 
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(A. D. 764) 


JABLO AND STEINBERG COMPANY v. S. A. FIELDS AND COMPANY AND J. E. NELSON 
& Son. PACA Doc. No. 4354. Decided October 7, 1944. 


Failure to Deliver—Measure of Damages—Replacement 


The failure to deliver the car of watermelons in accordance with the contract 
of sale entered into between the parties is a violation of the act, and the 
measure of damages for such failure is the difference between the cost 
of a replacement car of like quality and the contract price, but since the 
replacement car is of better quality, and costs no more than a car of like 
quality, the complainant should be awarded reparation for actual damages, 
that is, the difference between the cost of the replacement car and the 
contract price. 


Contract of Purchase and Sale—Effect of Failure to Object to Terms of 
Broker’s Confirmation 


While one of the parties to a sale negotiated by a broker has the right to com- 
plain of the terms of the confirmation drawn by the broker, in ab- 
sence of immediate objection being made, the broker’s confirmation of 
the sale must be considered as correctly setting out the contract, and it 


is so held here. 


* A. N. Brockway, of Pittsburgh, Pennsylvania, for complainant. S. A. Fields 
& Company, respondent, of Umatilla, Florida, pro se. Mr. Robert C. Haber- 
stroh, of Altoona, Pennsylvania, for respondent J. E. Nelson & Son. Miss 


Rufe D. Edwards, Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

On December 21, 1943, the complainant, Jablo and Steinberg Com- 
pany, filed a complaint under the Perishable Agricultural Commod- 
ities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), seeking reparation 
from the respondents, S. A. Fields and Company and J. E. Nelson 
& Son, for failure to deliver a carload of watermelons bought by 
the complainant from S. A. Fields and Company, through J. EF. 
Nelson & Son, the latter’s agent. The complainant alleges that on 
June 9, 1943, S. A. Fields and Company sold to the complainant 
through J. E. Nelson & Son, one carload of 24-pound average U. S. 
No. 1, labelled “Cannonball,” Florida watermelons, uniform sizing, 
good red cutters, at the agreed price of $575 f.o.b. shipping point 
in the State of Florida. The complainant states that S. A. Fields 
and Company failed to ship the watermelons, making it necessary 
that the complainant purchase a replacement car of watermelons for 
the sum of $920 f.0.b. Pittsburgh, Pennsylvania. The f.o.b. shipping 
point price of this car was $719.77. The difference in the f.o.b. ship- 
ping point price for the two carloads is $144.77, and this amount is 
claimed as damages by the complainant. The complainant further 
alleges that if the failure of S. A. Fields and Company to make 
delivery was due to lack of an enforceable contract, J. E. Nelson & 
Son is considered liable for the loss sustained for the reason that 
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this respondent made false and misleading statements to the com- 
plainant leading it to believe that an enforceable contract had been 
consummated between the buyer and the seller. 

The respondent J. E. Nelson & Son, in its answer, alleges that on 
June 9, 1943, S. A. Fields and Company sold the complainant one 
earload of enniliiin at the agreed price of $575 f.o.b, shipping 
point, Leesburg, Florida, shipment of which was to be made on June 
10, 1943. This respondent further alleges that it acted in negotiating 
the sale and purchase as agent for S. A. Fields and Company, 
said authorization having been given by the owner of the said com- 
pany by telephone on June 9, 1943, at 3227 pm. J. E. Nelson & 
Son states that the standard con‘irmation of sale was delivered by it 
to complainant on June 9, 1943, a copy of which was mailed to S. A. 
F ields and Company; and that on June 10, 1943, it sent a telegram 
to S. A. Fields and Company confirming the sale, but that it was 
not wail June 17, 1948, that the S. A. Fields and Company disa- 
vowed the confirmation of sale, and averred that no authorization 
had been given to J. E. Nelson & Son to make the sale. J. E. Nelson 
& Son contends that until June 17, 1943, S. A. Fields and Company 
advised that the car would be shipped just as soon as possible. 

The respondent S. A. Fields and Company alleges that it had not 
sold a car of watermelons to the complainant, but had merely booked 
a car subject to the approval of price on the date shipped. 

Official notice was taken of United States Department of Agri- 
eulture reports of the market price on June 17, 1943, of a car of 
24-pound watermelons, f.o.b. Leesburg, Florida, in accordance with 
Section 47.32 (f) of the rules of practice (7 CFR, Cum. Supp., 

47.82(f)). 

The report of investigation was served on the respondent J. KE. 
Nelson & Son on March 11, 1944, and on the respondent S. A. Fields 
and Company on March 14, 1944. The report of investigation was 
served on the complainant on March 10, 1944. Service of the report 
of the investigation upon the complainant and the respondents was 
in accordance with the rules of practice (7 CFR, Cum. Supp., 47.24). 

Since the amount claimed as damages in the complaint does not 
exceed $500, the case is handled without a formal hearing. Both the 
complainant and the respondents waived the filing of statements in 

























this case. 


FINDINGS OF FACT 


1. The complainant is a partnership composed of Nathan Jablo 


and B. Steinberg, whose address is Fruit Exchange Building, 2ist 


Avenue, Pittsburgh, Pennsylvania, 













and Pennsylvania 
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2. The respondent S. A. Fields and Company is individually 
owned by Bryan George Anderson whose address is Leesburg, Flor- 
ida. The respondent J. E. Nelson & Son is a partnership composed 
of James E. Nelson and Donald G. Nelson whose address is 1106 
11th Street, Altoona, Pennsylvania. Both of the respondents were 
licensed at the time of the transaction involved herein. 

3. On June 9, 1943, in the course of interstate commerce, S. A. 
Fields and Company, through its agent, J. E. Nelson & Son, sold to 
the complainant one carload of 24-pound average, U. S. No. 1, 
labelled “Cannonball,” Florida watermelons, at the agreed price of 
$575 f.o.b. shipping point, Leesburg, Florida. The shipment of the 
commodity was to be made on June 10, 1943. 

4. On June 9, 1943, an executed confirmation of sale covering the 
transaction was delivered by the respondent J. E. Nelson & Son to 
the complainant, and a copy thereof was mailed to the respondent 
S. A. Fields and Company at Leesburg, Florida, on the same date. 

5. On June 10, 1943, the respondent J. E. Nelson & Son confirmed 
the sale by telegram to the respondent S. A. Fields and Company. 

6. On June 17, 1943, S. A. Fields and Company averred that no 
authorization had been given to the respondent J. E. Nelson & Son 
to make the sale. 

7. The watermelons were never shipped by the respondent 8. A. 
Fields and Company to the complainant, and the complainant pur- 
chased a replacement car at the f.o.b. shipping point price of $719.77. 
Due to the fact that it was necessary for the complainant to pur- 
chase this replacement car, the complainant sustained a loss of 
$144.77, which represents the difference in the f.o.b. shipping point 
price of the two carloads. 

8. The complaint was filed on December 31, 1943, which was 
within nine months after June 1943, when the alleged cause of ac- 
tion accrued. 


CONCLUSIONS 

The only question involved in this proceeding is whether there 
was a contract of sale for a shipment of watermelons entered into 
between the complainant and S, A. Fields and Company. 

The record contains the standard confirmation of sale issued by 
the broker J. E. Nelson & Son which is evidence of a contract be- 
tween the complainant and S. A. Fields and Company for a carload 
of watermelons. A copy of this confirmation of sale was sent to 
S. A. Fields and Company who did not take exceptions thereto for 
several days. While one cf the parties to a sale negotiated by a 
broker certainly has the right to complain of the terms of the con- 
firmation drawn by the broker, the complaint should be registered 
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immediately upon receipt of the confirmation. In the absence of 
immediate objection being made, the broker’s confirmation of sale 
must be considered as correctly setting out the contract. Thus, it is 
found that the contract of sale was entered into between the com- 
plainant and S. A. Fields and Company since S. A. Fields and Com- 
pany did not immediately object to the confirmation of sale. 

The failure of S. A. Fields and Company to deliver the car of 
watermelons in accordance with the contract of sale entered into 
hetween the complainant and the S. A. Fields and Company con- 
stitutes a violation of section 2 of the act. The measure of damages 
for such failure is usually the difference between the cost of a re- 
placement car of like quality and the contract price, Woerman v. 
McK inney-Guedry Co, 192 8. W. 684. The complainant purchased 
a replacement car of 27-pound watermelons when the contract called 
for 24-pound watermelons. However, official notice was taken of the 
United States Department of Agriculture reports which quoted the 
market price on June 17, 1943, of cars of 24-pound watermelons, 
f.o.b. Leesburg, Florida, at $700 to $725 per car. Therefore, since 
the complainant paid only $719.77 for the car of 27-pound water- 
melons, which is within the price range quoted for 24-pound water- 
melons, the complainant should be awarded reparation for his actual 
damages, that is, the difference between the cost of the replacement 
car and the contract price, with interest, and the facts should be 
published. 

The complaint as to J. E. Nelson should be dismissed. 


ORDER 
Within 30 days from the date of this decision, respondent S. A. 


Fields and Company shall pay the complainant, as reparation, 
$144.77, with interest thereon at 5 percent per annum from June 10, 
1943 until paid. 

The complaint as to the respondent J. E. Nelson & Son is dis- 
missed, 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 


in person, and, except as to the date of payment of reparation and 
as to service upon the parties, this order shall become effective 20 
days after its date. 
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(A. D. 765) 


JoHN DeMarini Company, INc. v. Wesco Foops COMPANY AND KRroGER GROCERY 
& BAkinc Company. PACA Doc. No. 4251. Decided October 13, 1944. 


Unlawful Rejection of Shipment—1 Percent Tolerance for U. S. No. 1 
Grade Produce 


Where complainant sold to the respondent a car of asparagus and upon arrival 
of the shipment at destination, respondent rejected the produce because 
of alleged poor quality and condition of the asparagus, it is held that 
since the evidence discloses the average of decay in the produce was not 
more than 1 percent tolerance permitted for U. S. No. 1 Grade Asparagus, 
the contention of respondent that good delivery was not made due to ex- 
cessive decay is shown without merit, the rejection was without reason- 
_able cause, and complainant should be awarded reparation for loss sus- 
tained by it upon prompt resale of the produce. 

Federal Inspection Certificate as Prima Facie Evidence 


Under the provisions of the act, the Federal inspection certificate is prima 
facie evidence of the truth of the statements therein contained, and a 
very strong case must be made out to overcome the weight of a Federal 
inspection certificate. 


Messrs. Dreher, McClellan & McCarthy, of San Francisco, California, for com- 
plainant. Mr. Benjamin F. March, of Chicago, Illinois, for respondents. 
Mr. Frank A. Gallagher, Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 

On November 9, 1942, John DeMartini Company, Inc., the com- 
plainant, filed a complaint under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), against re- 
spondents Wesco Foods Company and Kroger Grocery & Baking Co.. 
seeking reparation from the respondents for the loss sustained by 
complainant on the resale of a car of asparagus. Complainant alleges 
that it sold to the respondents a car of asparagus and upon arrival of 
the shipment at destination, respondents rejected the asparagus with- 
out reasonable cause. 

In its answer, respondent Wesco Foods Company assumed any 
liability in the cause, both on behalf of Wesco Foods Company and 
Kroger Grocery & Baking Co. Wesco Foods Company denied that 
the asparagus was rejected without reasonable cause, and alleged 
that the contract between the parties called for good delivery, and 
that good delivery was not made by the complainant because of poor 
quality and condition of the asparagus upon arrival. Wesco Foods 
Company also alleged undue delay by complainant in disposing of 
the asparagus after respondent’s rejection. 


A hearing was held at Chicago, Illinois, on September 8, 19432. 


No appearance at the hearing was made on behalf of the complain- 
ant, but a deposition previously authorized and taken was submitted 
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and received in evidence. The respondents were represented by 
counsel. 

The record shows that through an exchange of telegraph and tele- 
type messages, a contract was entered into between complainant and 
respondent Wesco Foods Company, whereby complainant sold to 
Wesco Foods Company 600 crates of loose asparagus “rolling” at 
$2.80 per crate delivered Toledo, Ohio. The contract specified that 
said asparagus should be “clean, heavy pack, good delivery.” ‘The 
contract, which was silent as to grade, contained no other specilica- 
tions as to quality or condition. 

The shipment arrived in Toledo on April 17, 1942, and was in- 
spected by employees of the Kroger Grocery & Baking Co. and there- 
after rejected on the same day by Wesco Foods Company on the 
grounds that good delivery was not made because of excessive decay. 
Later on that day, the produce was inspected by the Railroad Perish- 
able Inspection Agency at Toledo and again on the following day 
by said agency and a representative of the Kroger Company. The 
first railroad agency inspection noted “full pack, good size, length 
and snap, tips bright and crisp, to contents occasional crate 3 to 
5% soft rot and only occasional showing growth”, but the average 
of decay was not shown. The joint inspection made by this agency 
and the Kroger representative on the following day noted “average 
of 2% bacterial soft rot in tips, mostly early stages.” After rejec- 
tion, the shipment was immediately diverted by complainant to 
Pittsburgh, Pennsylvania, for resale. The asparagus was inspected 
by the U. S. Department of Agriculture Inspection Service in Pitts- 
burgh on April 20, 1942, and the results of this inspection disclosed 
the stock to be “firm, crisp and tender. Irregularly over 4th and 5th 
layers of load, in most crates from less than 1% to 3% of stock show 
slimy tops, in many crates none. Decay is Bacterial Soft Rot.” The 
average of decay was not shown, and since inspection was limited 
to condition only, no grade was given. However, on April 21, 1942, 
complainant, by telegram, requested of the inspection service the 
range and average amount of decay found in the produce and in 
reply was informed that the average was not stated in the certifi- 
cate, but that it did not exceed 1 percent. The vice president and 
general manager of respondent Wesco Foods Company testified at 
the hearing that decay of not over 1 percent would be within the 
tolerance of decay permitted in good delivery. 

Some point is made by respondent that the stock did not meet the 
specification of clean asparagus contained in the contract, which 
contention is supported by the inspection report and testimony of 
Kroger Company employees. . 
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After rejection by the Wesco Foods Company, the asparagus was 
diverted to Pittsburgh, Pennsylvania, and resold through I. Cohen 
& Sons, Inc., produce merchants of that city. The net proceeds of 
the sale were $148.92 after payment of freight charges and other 
necessary expenses. The evidence is to the effect that the complain- 
ant acted promptly and in good faith in diverting the car for resale 
to a larger market. As revealed by the report of sale submitted by 
I. Cohen & Sons, Inc., to the complainant, the produce was disposed 
of without delay by that company. 

At the hearing, counsel for respondents moved for dismissal of 
the proceedings as to Kroger Grocery & Baking Co. on the grounds 
that this respondent was not a party to the contract. The record 
shows that the Kroger Company was not a party to the contract, 
and that all dealings were between complainant and Wesco Foods 
Company. 


FINDINGS OF FACT 

1. Complainant is a corporation whose address is 201 Washing- 
ton Street, San Francisco, California. 

2. Respondent Wesco Foods Company is a corporation whose 
address is 1425 South Racine Avenue, Chicago, Illinois. Respondent 
Kroger Grocery & Baking Co. is a corporation whose address is 35 
Hast 7th Street, Cincinnati, Ohio. Both respondents were licensed 
under the act at the time of the transaction involved in this case. 

3. On April 15, 1942, complainant, by contract in writing, sold 
to Wesco Foods Company one carload of 600 crates of loose aspara- 
gus in car PFE 94976 at $2.80 per crate delivered Toledo, Ohio, the 
total purchase price being $1,680. The contract speci‘ied clean aspar- 
agus of heavy pack and good delivery. 

4. Kroger Grocery & Baking Co. was not a party to the contract, 
and all dealings were between the complainant and Wesco Foods 
Company. 

5. The asparagus was shipped from Carbona, California, on 
April 9, 1942, was purchased rolling by Wesco Foods Company, and 
arrived in Toledo,'Ohio, on April 17, 1942. 

6. The asparagus tendered by complainant met all specifications 
of the contract of sale between the parties. 

7. After rejection of the produce by Wesco Foods Company, 
complainant diverted the shipment to Pittsburgh, Pennsylvania, for 
resale. Resale was made promptly and with reasonable care and 
netted complainant $148.92 after payment of freight and other nec- 
essary expenses. 

8. Complainant sustained a loss of $1,049.90, because of Wesco 
Foods Company’s rejection of the shipment, no part of which has 
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been paid. This sum represents the total purchase price of $1,680, 
less freight to Toledo, Ohio, of $481.18, and net proceeds of the re- 
sale of $148.92. 

9. The formal complaint was filed on November 9, 1942, which 
was within nine months after April 1942 when the alleged cause of 
action accrued. 


CONCLUSIONS 

Under the provisions of the act, the Federal inspection certificate 
is prima facie evidence of the truth of the statements therein con- 
tained. A very strong case must be made out to overcome the weight 
of a Federal inspection certificate. (Ballantine v. Finerman, 1 A.D. 
551.) The respondents have not sustained this burden. Accord- 
ingly, it is concluded that the inspection certificate of the United 
States Department of Agriculture Inspection Service issued at Pitts- 
burgh on April 20, 1942, correctly shows the condition of the stock 
at the time of the inspection and that the condition thereof was at 
least as good at the time of rejection at Toledo three days prior 
thereto. Thus, it is clear that the average of decay was not more 
than the 1 percent tolerance permitted for U. S. No. 1 Grade Aspara- 
gus. Respondent’s testimony at the hearing was to the effect that 
decay of not more than 1 percent would be within the tolerance of 
decay permitted in good delivery. Thus, having found that the aver- 
age of decay in the produce was not more than 1 percent, the con- 
tention of respondent that good delivery was not accomplished due 
to excessive decay is shown to be without merit. 

Respondent alleges that the asparagus did not meet the specifica- 
tion of clean asparagus contained in the contract. However, the only 
evidence in support of this contention is the inspection report and 
testimony of the Kroger Company employees. This is deemed in- 
adequate to outweigh the condition report of the Federal inspection 
certificate wherein no mention is made of damage caused by dirt. 
It also may be noted that the Railroad Perishable Inspection Agency 
made no mention of damage caused by dirt. Moreover, the cause of 
rejection given by Wesco Foods Company at the time of rejection 
was excessive decay, no mention being made in the rejection message 
of damage caused by dirt. The Railroad Perishable Inspection 
Agency report contains the only evidence of the condition of the 
pack. This report denotes the stock to be “full pack.” In these 
circumstances, it must be concluded that the asparagus met the speci- 
fication of “clean, heavy pack.” 

The evidence clearly shows that the complainant acted promptly 
and in good faith in diverting the car to a larger market for resale. 
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It was found that the resale was made promptly and with reason- 
able care. 

The motion to dismiss the proceeding as to respondent Kroger 

Grocery & Baking Co. is granted on the ground that the Kroger 
Company was not a party to the contract. The Wesco Foods Com- 
pany notified complainant of the rejection and it was to Wesco that 
the complainant looked for payment. The Kroger Grocery & Bak- 
ing Co. being improperly joined as a respondent in this proceeding, 
the complaint, as to this respondent, should be dismissed. 
_ Complainant tendered asparagus to Wesco Foods Company in 
accordance with the contract of sale, and this respondent’s rejection 
of such asparagus without reasonable cause constitutes a violation 
of section 2 of the act, for which complainant should be awarded 
reparation, with interest, and the facts should be published. 


ORDER 
Within 30 days from the date of this decision, respondent Wesco 
Foods Company shall pay to complainant, as reparation, $1,049.90, 
with interest thereon at 5 percent per annum from April 17, 1942, 
until paid. 
The complaint as to respondent Kroger Grocery & Baking Co. is 


dismissed. 
The facts and circumstances, as set forth herein, shall be published. 
Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation, and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 766) 


CALIFORNIA Fruit EXCHANGE v. SOUTHERN BROKERAGE ComMpPANy. PACA Doc. 
No. 4325. Decided October 13, 1944. 


Duty of Broker to Report Facts to His Principal—Negligence of Principal and 
Agent—Sufficiency of Allegation and Proof of Facts Showing Violation of 
Act—Section 2(4) of Act Construed and Applied to Include 
Negligence of Broker 


Where respondent as the broker-agent of complainant located at Houston, 
Texas, ordered shipment by express of a carload of plums which re- 
spondent expected to sell to several purchasers as pool buyers but only 
secured orders for approximately one-fourth of the load at the time he 
wired complainant to make shipment by expressed, and failed to dispose of 
the plums as a result of which complainant diverted the shipment from 
Houston to Chicago where resale was made at a considerable loss, it is 
held: (1) respondent did not agree with complainant that he would be 
responsible for losses resulting from reshipment to Chicago and resale 
at that point; (2) respondent by ordering the cars shipped without hav- 
ing received orders from buyers for the full load and failing to inform 
complainant of such material facts acted negligently; (3) the facts al- 
leged and proved show a violation by respondent of section 2(4) of the 
act; and, therefore, reparation is awarded complainant. 
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California Fruit Exchange, of Sacramento, California, pro se. Messrs. Alpha 
and Brunson, of Houston, Texas, for respondent. Mr. William A. Bolding, 
Examiner. 

Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 


PRELIMINARY STATEMENT 

Complainant, California Fruit Exchange, filed a complaint on 
August 23, 1943, against respondent, Southern Brokerage Company, 
to recover damages sustained on a shipment of plums to respondent 
at Houston, Texas, made in response to respondent’s wired order. 
The shipment, not being disposed of at Houston, was diverted to and 
sold at Chicago. 

Max Davidson answering as owner of the Southern Brokerage 
Company alleges (1) that the transaction is not within the act; that 
(2) respondent acted as a selling broker for complainant and did 
not buy the plums; that (3) respondent did not reject the shipment 
and his conduct was not “unfair” within the meaning of the act; 
that (4) the car was diverted from Houston, Texas, to Chicago, Illi- 
nois, at respondent’s request and complainant’s consent; and (5) de- 
nies that he agreed to be responsible for any loss resulting from such 
diversion and sale of the plums at Chicago. 


A copy of the complaint and report of investigation were served 
on respondent by registered mail on November 2, 1943, and a copy 
of the report of investigation was served on complainant on No- 


vember 3, 1943. 
A formal hearing was held at Houston, Texas, on April 12, 1944. 


FINDINGS OF FACT 

1. Complainant is a cooperative marketing association doing busi- 
ness at Sacramento, California. 

2. The Southern Brokerage Company is a trade name under 
which Max Davidson, during all of the times and dates referred to 
in the complaint, operated as a licensed broker at Houston, Texas. 

3. On May 28, 1943, and for approximately 12 years prior thereto, 
respondent acted as the broker-agent of complainant in the sale of 
fruits and vegetables at Houston, Texas. The established practice 
was for complainant to quote prices on commodities for which re- 
spondent would take orders from purchasers and order shipment 
of the commodity either to the purchasers direct or to respondent 
for the purpose of making delivery to purchasers and for the pur- 
pose of collecting and remitting the sales price. It was usual for 
respondent to secure orders from several purchasers at Houston for 
a single carload shipment to be divided among them on arrival of the 
ear. In such cases, respondent would collect from the purchasers 
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and remit the proceeds to complainant, less his usual brokerage fee 
of $25 per carload. Sales were always made by respondent at the 
prices quoted by complainant. 

4. On May 28, 1948, at respondent’s request, complainant quoted 
prices on a carload of plums of stated sizes. Respondent negotiated 
the sale of approximately 25 percent of the carload to certain un- 
named pool purchasers and then wired complainant to ship by ex- 
press, a carload of Beauty plums at the prices quoted. Complainant 
confirmed respondent’s order by wire specifying “California accept- 
_ ance,” and invoiced the plums as follows: $4.75 per crate for sizes | 
packed 5x6; $5.25 per crate for sizes packed 5x5; $5.80 per crate for 
sizes packed 4x5; and $6.40 per crate for sizes packed 4x4. 

5. On May 29, 1943, in response to respondent’s order, complain- 
ant shipped from Exeter, California, express car PENN 2655 con- 
taining 745 crates of Beauty plums of the sizes stated, and con- 
signed the shipment to respondent. Complainant invoiced the plums 
at the prices stated, less express charges, standard refrigeration costs, 
and a brokerage fee of $25, making the net cost of the shipment to 
the pool purchasers at Houston, $3,424.62. 

6. Respondent was unable to secure orders from other buyers for 
the portion of the load for which orders had not been received at 
the time shipment was ordered on May 28, 1943, and after the car 
had arrived in Houston, he called Mr. Clark, of complainant asso- 
ciation, and explained his inability to dispose of the plums and re- 
quested diversion of the car to some other point. 

7. Thereafter, on June 2, 1943, complainant wired respondent that 
if he was unable to make delivery of the shipment by noon the fol- 
lowing day, complainant would divert the shipment to Chicago and 
hold respondent responsible for any loss. Respondent did not place 
the plums and complainant diverted the shipment to Chicago, IIli- 
nois, where resale of the plums was made for net proceeds of 
$1,384.31. Complainant sustained a loss of $2,040.31, which amount 
respondent has failed and refused to pay although payment has been 
demanded. 

8. The complaint was filed on August 23, 1943, which was within 
nine months from the date the alleged cause of action accrued. 


CONCLUSIONS 
One question presented is whether respondent agreed to assume 
responsibility for anticipated losses resulting from the forwarding 
of the plums to Chicago for resale. If such a promise was made, 
it was an oral promise. Complainant has the burden of establishing 
such a promise. Respondent denies that he said he would be respon- 
sible for such losses. Such a promise, if made, would have been 
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inconsistent with respondent’s status as a broker. If respondent was 
the buyer of the plums and refused to accept them, there would have 
been no need for such a promise, and if he acted as broker only, ap- 
parently there was no consideration for the promise, if made. 

Having concluded that the evidence does not establish convincingly 
that respondent promised to assume responsibility for losses result- 
ing from diversion of the shipment, a further question arises as to 
whether respondent’s liability should be determined on the basis of 
the facts proved, even though no specific violation of section 2 is 
alleged, or legal theory of recovery disclosed. Section 7(a) of the 
act seems to authorize an award of damages against a commission 
merchant, dealer, or broker, when, after a hearing, or without a 
hearing as provided in section 6(c) and-(d), the evidence shows a 
violation of “any provision of section 2.” Section 2 declares certain 
acts of a commission merchant, dealer, or broker to be unlawful, in- 
cluding (section 2(4)) “failure without reasonable cause, to per- 
form any specification or duty, express or implied, arising out of 
any undertaking in connection with any such transaction.” It is 
concluded, therefore, that if the facts found establish any violation 
of section 2, and there is proof of losses resulting from respondent’s 
unlawful acts, reparation should be awarded. 

Since respondent was the broker-agent of complainant, he was 
required to exercise reasonable care, skill, and diligence in negoti- 
ating sales for complainant, his principal, and make known to com- 
plainant all material facts concerning sale of the plums. His failure 
to perform these duties makes him responsible to complainant for 
any loss resulting from his negligence. Brokers, 12 C. J. S. Sec. 26; 
Mason Produce Co. v. Harry G. Gilbert Co., 104 Ind. 462, 141 N. E. 
613 (1923) ; Mannear et al. v. Gay et al., 217 Mass. 408, 104 N. E. 961 
(1914). 

It was respondent’s obvious duty as broker to negotiate an enforce- 
able contract of sale of the full carload before wiring complainant 
on May 28 to “ship today if possible tomorrow sure minimum ex- 
press car Beauties wire manifest with delivered price express.” Com- 
plainant had the right to assume from such wire that respondent 
had sold the full carload. While the evidence is to the effect that 
respondent occasionally ordered shipment of a commodity before he 
had obtained orders for the entire carload, it is not shown that com- 
plainant authorized such practice. Even as to the portion of the 
load for which respondent claims he had orders, the evidence does 
not identify the purchasers, nor show what part of the entire load 
each purchaser was to take, and wholly fails to show that such pool 
purchasers would have recognized their orders as valid in the absence 
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of additional orders which would have accounted for the full load. 
It is believed that the failure to disclose to complainant at the time 
of the direction to ship that a sale had not been completed, estab- 
lishes a degree of negligence which amounts to a failure, without 
reasonable cause, to perform respondent’s duties as a broker-agent 
in violation of section 2 of the act, and establishes his liability to 
complainant for resulting losses. Reparation should be awarded 
complainant for $2,040.31, with interest, and the facts should be pub- 
lished. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $2,040.21, with interest thereon at 
5 percent per annum from June 2, 1943 until paid. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 767) 


F. a v. Sacks BrotHers. PACA Doc. No. 4834. Decided October 13, 


Rejection Without Reasonable Cause—Tolerance for Oranges Sold in Half-Box 
Bags—Counterclaim—Rescission of Contract—Dismissal of Counterclaim 


Where complainant sold to respondent a carload of oranges consisting of dif- 
ferent sizes in half-box bags, and respondent refused to accept the ship- 
ment claiming that there was a shortage of oranges in the bags, but under 
a subsequent agreement with complainant, respondent transported the 
oranges to another market where resale was made for net proceeds less 
than the original sale price, it is held: (1) since oranges are sized by 
machinery and are not counted into bags, some reasonable tolerance or 
variation from the actual number called for should be recognized; (2) 
since the average shortage for the load was less than 1% percent, such 
shortage was within a reasonable tolerance; (3) respondent’s rejection of 
the shipment was without reasonable cause, and therefore, reparation 
should be awarded complainant; and (4) respondent’s counterclaim is 
dismissed because it is found that the parties had agreed to a rescission 
of the contract. 


F. N. Hicks, of Winter Haven, Florida, pro se. Messrs. Gross & Orseck, of 
Liberty, New York, for respondents. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 
In a formal complaint filed by F. N. Hicks on December 16, 1948, 
under the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a et seg.), damages are claimed against Sacks Brothers, 
respondent, which resulted from respondent’s rejection of a carload 


of oranges. 
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Respondent answering alleges that there was an average shortage 
in some of the sizes of five oranges per bag, and, in effect, denies 
that the rejection was unlawful. In a counterclaim, respondent 
claims damages against complainant for his refusal to deliver an- 
other carload of oranges which required respondent to replace the 
shipment by the purchase of oranges at a higher price. 

Complainant replied to respondent’s counterclaim. 


Since neither the amount claimed as damages in the complaint, nor 
in the counterclaim, is in excess of $500, evidence has been sub- 
mitted in accordance with the shortened procedure. 

The record includes a report of investigation that was served on 
complainant by registered mail on January 10, 1944. The file indi- 
cates that a copy of such report was mailed to respondent on the 
same day, together with a copy of the complaint. Since respondent 
received the complaint, it is assumed that the report of investigation 
which accompanied the complaint was likewise received. 


Sale of the oranges was made through J. F. MacNulty, a broker, 
located at Menands, New York. The broker’s memorandum of sale, 
also the bill of lading. shows that the sale called for delivery of 974 
half-box bags of Valencia oranges at a price f.o.b. Florida.shipping 
point. 

Tn his opening statement, complainant refers to the broker’s memo- 
randum of sale and points out that there was no specific agreement 
as to the number of oranges that each half-box bag would contain, 
the half-box bag being the unit of measurement; that the shipping 
point inspection certificate and invoice show that the carload shipped 
bv complainant conformed to the snecifications stated in the memo- 
randum of sale: that on arrival of the car at Liberty. New York. 
respondent rejected the shipment asserting that there was a shortage 
of eight to 10 oranges in everv bag: that the inspection certificate, 
hased unon inspection made at Liberty, did not indicate that there 
was a shortage. but on the contrary showed that the average num- 
ber of oranges per bag for the entire car constituted a full count 
notwithstanding the fact that the sale was not made according to 
count per bag, and that respondent’s report of shortage was a mis- 
representation and violated section 2 of the act: that respondent 
could not be induced to accept the shipment and the oranges were 
then forwarded by truck from Liberty to New York City where thev 
were sold for respondent’s account resulting in a loss of $348.95. the 
amount claimed as damages. 


Respondent in an answering statement filed by Benjamin Sacks 
concedes that the quality of the oranges was satisfactory, but in- 
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spection showed that sizes 176 and 250, which constituted more than 

a third of the carload, averaged five oranges per bag short; that 
the broker was informed that the oranges would be accepted if com- 
plainant would grant an allowance of 10¢ per bag, or $97.40 for 
the carload, but instead of granting the allowance requested, com- 
plainant acted on the broker’s recommendation that respondent trans- 
port the oranges to New York City for a trucking charge of 10¢ per 
bag which was done; that respondent did not reject the shipment 
and asked for an allowance in good faith. 

_In support of respondent's counterclaim, it is stated that com- 
plainant sold respondent a carload of oranges at the agreed price of 
$3.50 per Bruce box, f.o.b. Lake Wales, Florida, for shipment to 
Liberty, New York, and that complainant without any justification 
refused and failed to deliver the carload, giving as the reason the 
respondent's rejection of the prior carload shipment involved in the 
complaint; that respondent intended to make inspection of the oranges 
at Liberty, but was informed that inspection would have to be made 
at Mayfield, New York, a point more than 100 miles distant from 
Liberty; that complainant said it was necessary to inspect the ship- 
ment at Mayfield because of limited diversion privileges at Liberty; 
that respondent was compelled to go into the open market and pur- 
chase oranges for its customers at an added cost of 60¢ per box 
resulting in a loss to respondent of $317.35, which is the amount 
claimed as damages in the counterclaim. 

Complainant in his reply statement says that the oranges de- 
scribed in respondent’s counterclaim were sold at a price, f.o.b. 
Florida; that the making of shipment prior to payment of the price 
was merely a matter of credit; that respondent was given an oppor- 
tunity to make payment with or without inspection at Mayfield in 
accordance with the f.o.b. Florida shipping point terms of sale and 
in default of payment the carload was diverted from Mayfield to 
another destination with the full knowledge and consent of re- 


spondent. 


FINDINGS OF FACT 

1. Complainant is a partnership whose address is Winter Haven, 
Florida. W. N. Gadau and F. N. Hicks are the individual members 
of the partnership. 

2. Respondent is a partnership whose address is Liberty, New 
York. At the time of the transaction hereinafter described, the fol- 
lowing were the individual members of the partnership: Benjamin 
Sacks, Samuel Sacks and Joe Sacks. During the period covered by 
the complaint, respondent was licensed under the act. 
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3. On May 5, 1943, Ridge Growers, Inc., of Lake Wales, Florida, 
shipped 974 half-box bags of Valencia oranges to complainant at 
Waycross, Georgia, in car URT 9162. 

4. On May 8, 1943, complainant, acting through J. F. MacNulty, 
a broker located in Menands, New York, sold the oranges to respond- 
ent at a price of $1.70 per half-box bag, f.o.b. shipping point and the 
car was tendered to respondent at Liberty, New York. Complainant 
represented that the shipment consisted of 244 bags of size 150 
oranges, 344 bags of size 176, 192 bags of size 200, 138 bags of size 
216, 44 bags of size 250, and 12 bags of size 288, making a total of 
974 half-box bags. 

5. The car arrived at Liberty, New York, on May 12, 1943, and 
respondent reported to the broker that the bags were running eight © 
to 10 oranges short. The shortage was less than reported, being an 
average of four oranges per bag in size 288, and an average shortage 
of five oranges per bag in sizes 176 and 250. There was an average 
excess of two oranges in sizes 200 and 216. The 150 size averaged 
75 oranges to the bag. The shortage and excess are shown in the fol- 
lowing table: 

Size of Oranges Average No. of 

No. of Bags Marked on Bags Range in Count Oranges in Bags 
244 150 74 to 76 15 
344 176 81 to 84 83 
192 200 99 to 106 102 
138 216 108 to 114 110 
44 250 120 
12 288 137 to 143 140 


TT 
The average shortage for the entire car was less than 114 percent. 


6. Respondent refused to accept the shipment and thereafter un- 
der an arrangement with MacNulty, the broker, transported the 
oranges by truck from Liberty to New York City at an agreed 
transportation charge of 10¢ per bag. A part of the oranges were 
delivered to Miller Gerow Company, Inc., at New York City on 
May 18 and the balance on May 19. A total of 389 bags were sold 
on May 19, at $2.14 per bag and 575 bags at $2 per bag. A total of 
10 bags of badly mashed oranges were lost. There was deducted from 
the gross proceeds of $1,982.46, expense items as follows: Freight, 
$479.09, cartage, $97.40, commission, $99.12, leaving net proceeds of 
$1,306.85, which was $348.95 less than the sale price. 

7. The formal complaint was filed December 16, 1943, which was 
within nine months after the alleged cause of action accrued. 


8. On or about May 10, 1943, respondent purchased a carload of 
U. S. Combination, Valencia oranges from complainant which were 
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packed in Bruce boxes, consisting of 505 boxes at a price of $3.50 per 
box, f.o.b. Lake Wales, Florida, for shipment to respondent at Liberty, 
New York. Payment was to be made by respondent’s honoring of a 
draft drawn by complainant and sent to Liberty. 

9. The oranges were shipped in car FGE 44738. Complainant 
ordered the carrier to hold the car at Mayfield, New York, because 
the car could not be diverted from Liberty. Complainant’s broker- 
agent secured a promise from Sam Sacks of respondent firm to go 
to Mayfield, a point approximately 65 miles from Liberty, and in- 
spect the oranges, but the following morning, respondent informed 
the broker that if the oranges were good, to divert the car to Liberty 
and they would be accepted but that respondent did not have time 
to go to Mayfield and make the inspection, and for complainant to 
dispose of the oranges elsewhere unless the car could be forwarded 
to Liberty. The broker telephoned complainant that “it was okay 
with Sacks” for complainant to dispose elsewhere. Thereupon com- 
plainant informed the broker, who in turn told respondent, that the 
car had been diverted elsewhere. 

10. The counterclaim was filed January 20, 1944, which was within 
nine months after the alleged cause of action accrued. 


CONCLUSIONS 
“The principal issue concerns the alleged refusal of respondent to 
accept the oranges in car URT 9162, the shipment described in the 
complaint. The parties draw different conclusions from the same 
inspection certificates. Complainant contends (1) that there was no 
agreement that each bag would contain a specific number of oranges, 
the half-box bag being a standard unit of measurement. A standard 
box of oranges should contain a certain number of a given size, for in- 
stance, size 150, means that 150 oranges will be or are packed in a 
standard box. It is evident that in using the description “half-box 
bags,” the parties meant that the bags would contain the same number 
of oranges that would be placed in a half-section of a standard box of 
the same size of oranges. Since complainant included in the sale 244 
half-box bags of size 150 oranges, complainant was required to fur- 
nish 244 bags of 75 oranges each, subject to some reasonable toler- 
ance in view of the manner in which the bags are filled. It is stated 
in the report of investigation that in commercial packing, oranges 
are not counted into the bags, but they are filled with oranges which 
have been sized by machinery according to diameter. The Federal 
inspector at Liberty made a count inspection of the bags taken from 
the upper layers of the carload. He found that the number of 
oranges of the different sizes ranged in number as shown in para- 
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graph five of the Findings of Fact. There was an average shortage 
of four oranges per bag in the 288 size, an average shortage of 
five oranges per bag in the 250 size, and in the 176 size. The other 
sizes either averaged or exceeded the correct number of oranges. 
Slightly more than a third of the load consisted of size 176 oranges. 

(2) Complainant contends that the shipping point inspection 
certificate shows that the oranges furnished in car URT 9162 con- 
formed to the confirmation of sale. The loading point inspector 
inserted in his inspection certificate after the word: “size” the fol- 
lowing: “Good commercial sizing, 150 to 288, inclusive.” The de- 
tails shown on the inspection certificate based on inspection of the 
oranges made at Liberty are accepted as controlling. 

(3) Respondent denies that car URT 9162 was rejected, and 
asserts that respondent merely requested an allowance of 10¢ per 
half-box bag. The record shows, however, that the broker wired 
complainant on May 12, reading in part: “Only way handle would 
be with quarter allowance but much rather you diverted elsewhere 

” On May 18 respondent wired the broker: “We are rejecting 
the car until Government inspector arrives.” The day following 
respondent wired Mr. Curry of the Regulatory Division, Fruit and 
Vegetable Branch, that “. . . we reject the car.” It is concluded 
that respondent rejected the carload, and that, thereafter, it was 
agreed to transport the oranges by truck to New York City, and 
since the average shortage for the carload was less than 1% percent, 
such shortage was within a reasonable tolerance; that respondent’s 
rejection was without reasonable cause and violated section 2 of 
the act. Reparation should be awarded complainant and the facts 
should be published. 

(4) As to car FGE 44738 involved in the counterclaim, respond- 
ent consented to the diversion of the car elsewhere. It is concluded 
that the parties agreed to’a rescission of the contract relating to car 
FGE 44738. Respondent’s counterclaim should be dismissed. 


ORDER 
Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $348.95, with interest thereon at 
5 percent per annum from May 15, 1943 until paid. 
The facts and circumstances, as set forth herein, shall be published. 
Respondent’s counterclaim is dismissed. 


Copies hereof shall be served on the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service on the parties, this order shall become effective 20 
days after its date. 
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(A. D. 768) 


A. D. Jacoss v. E. E. FApLER Company. PACA Doc. No. 4357. Decided Octo- 
ber 14, 1944. 


r 


Failure to Pay—Evidence—Insufficient Proof of Damages—Dismissal of 
Counterclaim 


Where complainant sold respondent five carloads of potatoes which were ac- 
cepted by respondent who paid for four of the loads accepted, and com- 
plainant seeks recovery of the price of the fifth load, it is held: (1) the 
load for which complainant seeks payment of the price arrived at desti- 
nation in good condition; (2) since respondent submitted no proof of 
damages for delay in shipment of that car, reparation is awarded com- 
plainant for the price; (3) since respondent’s agent was promptly noti- 
fied that due to a scarcity of ice, initially iced cars could not be furnished, 
but respondent failed to give complainant instructions, respondent, in 
effect, consented to shipment of the cars without their being‘ initially 
iced; and (4) respondent’s counterclaim should be dismissed. 


A. D. Jacobs, of Lamar, Arkansas, pro se. HE. E. Fadler Company, of Kansas 
City, Missouri, pro se. Mr. Raymond L. Dillman, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 

The complainant, A. D. Jacobs, filed a formal complaint on No- 
vember 24, 1943, against the respondent, EK. E. Fadler Company, 
under a Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 
1940 ed. 499a e¢ seg.), to recover the price of one of five carloads 
of potatoes alleged to have been sold to and inspected and accepted 
by respondent’s agent at shipping point. 

Respondent answering admits the purchase of the five carloads 
of potatoes but alleges that the agent only looked at one sample lot 
consisting of less than a carload; that the cars were not initially 
iced as stipulated; and that only one carload arrived at destination 
in good condition. In a counterclaim respondent asks for damages 
against complainant based upon the claim that four of the carloads 
arrived at destination in bad condition due to the absence of initial 
icing, and that the fifth car was not loaded promptly which resulted 
in a total loss on the five carloads of $2,085.29. 

The parties waived an oral hearing and evidence has been sub- 
mitted by means of verified statements of fact. 

The record shows Lamar, Arkansas, as the loading point of the 
five carloads of potatoes in question. The cars were billed to Kansas 
City, Missouri. Shipments were made on June 17, and continued 
daily to and including June 20, 1943. Four cars were billed out 
under standard ventilation, and were consigned to Don F. Rau. The 
fifth car was consigned to respondent, and was iced at Coffeyville, 


Kansas. —— 
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Complainant states that respondent’s representative, Rau, inspected 
about 600 bags of the potatoes at Lamar at the time of purchase; 
that the other 900 bags were of the same grade as the 600 bags that 
Rau inspected and were run over the same screen and sacked by 
the same grader; that respondent was to wire payment to com- 
plainant on being notified of the loading of each car, and agreed to 
order the necessary cars for loading from the carrier; that respond- 
ent’s representative failed to remain at loading point until the empty 
cars were placed for loading but left shipping instructions with the 
railroad agent; that initially iced cars were ordered, but were not 
furnished by the carrier due to an acute ice shortage in the Lamar 
territory; that respondent was so notified by telephone at the time 
the first empty cars arrived for loading on June 17, and was also 
notified on completion of the loading of each subsequent car. Com- 
plainant denies that there was any delay in loading the cars and 
states that each car was loaded on the day it was furnished by the 
railroad. Complainant also denies that the potatoes. arrived at 
Kansas City in bad condition and contends that respondent failed 
to submit inspection reports showing unsatisfactory condition, and, 
in fact, diverted the cars to other points. 

Respondent has, by reference, incorporated and adopted the facts 
alleged in the answer and counterclaim as an answering statement of 
facts. E. E. Fadler signed the answer and counterclaim. Although 
the sale agreement was made through Don F. Rau, respondent’s 
agent, the only statement in the record made by Rau is a letter to 
complainant dated June 27, 1943, in which he stated that: 


“Bach car was supposed to be initially iced and only the last one was. 
I left instructions with the railroad and you to do this, but these in- 
structions were not followed out .. . In our telephone conversations 
you said that the agent refused to do so, this however you should have 
insisted upon ... We have filed protest with the railroad on these cars 
and will do everything in our power to get a claim on them. I may need 
papers and an affidavit signed by you to the effect that initial ice was 
ordered and the agent refused to do so.” 


The local agent of the railroad at Lamar said that Rau left a 
bill of lading with him which he understood was intended as a form 
to be followed by the person who did the billing; that four cars 
were billed out by C. H. Arnold, a drayman at Lamar, and the fifth 
car was billed out by Buster Jacobs, who is not otherwise identified ; 
that the first two empty cars were ordered by Rau, and the third, 
fourth, and fifth by Mr. Jacobs; that the first and second cars were 
ordered to be initially iced, and Jacobs was notified that the cars were 
not iced “because no station in his territory was furnished ice this 
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season ;” and that after four cars had been loaded, he learned that 
cars could be iced in transit at Coffeyville, Kansas, and Jacobs 
ordered the fifth car to be iced at Coffeyville. 

The damages claimed by respondent under the counterclaim are 
the difference between the cost of each carload ($800), and the net 
sums realized on resale of the potatoes at their ultimate destinations. 
Two carloads were resold at Milwaukee, two at Minneapolis, and one 
at Kansas City. Respondent’s claimed losses totaling $2,085.29 are 
stated as follows: 

ART 23035 $ 485.92 
PFE 44182 970.65 
PFE 30700 405.64 


PFE 36560 409.74 
ART 17751 613.14 


$2,885.29 
Less unpaid price, ART 17751 800.00 


$2,085.29 
FINDINGS OF FACT 

1. Complainant is an individual whose address is Lamar, Ark- 
ansas. 

2. KE. E. Fadler Company is a trade name under which the actual 
respondent, E. E. Fadler, an individual, is engaged in the business 
of buying and selling perishable agricultural commodities at the 
Produce Exchange Building, Kansas City, Missouri. During all of 
the times referred to in the complaint, respondent was licensed under 
the act. 

3. On or about June 15, 1943, respondent, acting through Don F. 
Rau as agent, purchased from complainant, five carloads of potatoes, 
consisting of 300 bags of 100 pounds each, at the agreed price of 
$800 per carload, to be loaded at Lamar, Arkansas, for shipment to 
Kansas City, Missouri. Prior to purchase of the potatoes, respond- 
ent’s said agent inspected a lot then on hand at complainant’s place 
of business, consisting of approximately 600 sacks. The remaining 
900 sacks were to be of the same grade and quality. 

4, Respondent’s said agent on June 15 left with the local agent 
of the Missouri Pacific Railroad at Lamar, Arkansas, a sample bill 
of lading to be followed in billing the shipments and, at the same 
time, ordered two cars to be initially iced by the carrier for the load- 
ing of the potatoes by complainant. Due to a shortage of ice in 
the Lamar territory, initially iced cars could not be furnished by the 
carrier. Complainant notified respondent of the carrier’s inability to 
furnish iced cars and complainant on June 17, 18, and 19, 1943, 
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loaded and delivered to the railroad for shipment to respondent at 
Kansas City, Missouri, 300 sacks of the potatoes, in each of cars PFE 
44182, ART 23035, PFE 30700, and PFE 36560. On June 20 the 
carrier furnished car ART 17751, which complainant also loaded with 
300 sacks of potatoes for shipment to respondent. This shipment 
was initially iced in transit on respondent’s instructions and arrived 
at Kansas City in satisfactory condition. The potatoes loaded in the 
third, fourth, and fifth cars were of the same kind, size, grade, and 
quality as the 600 sacks that respondent’s agent, Rau, had inspected. 

5. Respondent accepted the five carloads and diverted cars PFE 
44182 and ART 23035 to Milwaukee, Wisconsin, cars ART 17751 
and PFE 30700 to Minneapolis, Minnesota, at whieh points the po- 
tatoes were sold. Carload PFE 36560 was sold by respondent at 
Kansas City, Missouri. 

6. Respondent paid complainant for the first four carloads that 
were loaded and shipped, but failed and refused to pay complainant 
$800, the agreed sale price of carload ART 17751. 

7. The complaint was filed November 24, 1943, which was within 
nine months after the cause of action accrued. 


CONCLUSIONS 

Complainant asks for payment of the agreed sale price of the 
potatoes that were loaded and shipped in car ART 17751, the last 
of the five cars shipped. This was the only car that was initially 
iced, and this was done in transit. Respondent claims that the loss 
on this car was due to deterioration resulting from delay in loading. 
Shipment was made on June 20, 1943. Apparently the two cars 
that were shipped on June 17 and 18 were loaded with the 600 
sacks of potatoes that were on hand and were inspected by respond- 
ent’s buying agent. Two cars were loaded on June 19 and car ART 
17751 on June 20. The record does not disclose clearly when the 
potatoes that were loaded on June 19 and 20 were received at the 
loading station, but obviously they were received subsequent to June 
15. Respondent admits that carload ART 17751 arrived at Kansas 
City in satisfactory condition. and has submitted no proof to sustain 
his claim of damages due to delay in loading. It is concluded that 
respondent’s failure and refusal to pay complainant the price of 
the potatoes loaded in car ART 17751 was in violation of section 2 
of the act. Reparation should be awarded complainant for the sale 
price of $800, and the facts should be published. 


' With resnect to the other four loads, was complainant required 
to secure initially iced cars? Complainant had no means of com- 
pelling the carrier to furnish them. Respondent was notified of 
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the failure of the carrier to provide cars that were initially iced and 
by failure to give other instructions, in effect, consented to shipment 
without ice. Furthermore the respondent has not furnished proof 
showing that any of the shipments were excessively decayed. It is 
concluded that the evidence fails to establish any violation of the 
act by complainant, and that respondent’s counterclaim should be 


dismissed. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $800, with interest thereon at. 
5 percent per annum from June 20, 1943, until paid. 

The respondent’s counterclaim is dismissed. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 


after its date. 


(A. D. 769) 
Tirtron Propuce Company v. M. A. SKAFF. PACA Doc. No. 4362. Decided Oc- 
tober 18, 1944. 
Unlawful Rejection of Shipment—Twenty-Four Hour Rule 


Where complainant sold watermelons to respondent who rejected them more 
than 24 hours after delivery, it is held, he is deemed to have accepted 
the produce, and his rejection of the produce after the acceptance was 
without reasonable cause, and therefore, complainant is entitled to an 


award of reparation. 


Tifton Produce Company, of Tifton, Georgia, pro se. Mr. George Bashara, of 
Detroit, Michigan, for respondent. -Mr. F. W. Woodley, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


On November 15, 1943, Tifton Produce Company, complainant, 
filed a complaint under the Perishable Agricultural Commodities 
Act, 1930 (7 U.S.C. 1940 ed. 499a et seq.), alleging that respondent, 
M. A. Skaff, rejected a carload of watermelons without reasonable 
cause. Complainant requests an award of reparation for the differ- 
ence between the contract price and the amount received from the 
sale of the rejected shipment. 

Since the amount claimed as damages is less than $500, the pro- 
ceeding was conducted under the shortened procedure (7 CFR, Cum. 
Supp., 47.37). A report of investigation was served upon complain- 
ant on April 8, 1944. A copy of the complaint and report of in- 
vestigation were served upon respondent on April 7, 1944. 
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Complainant alleges that on July 2, 1943, and acting through 
S. B. Davis, a broker of Grand Rapids, Michigan, it sold to re- 
spondent a carload of watermelons, 20 pound average, for $250 f.o.b. ; 
that the watermelons were not sold or confirmed to be Federal-State 
inspected but were of the same quality as other cars shipped on or 
about June 29, 1943, to various destinations; that complainant ten- 
dered watermelons in compliance with the contract but respondent 
refused to accept them; and that complainant resold the produce 
and suffered a loss of $410.21. 

Respondent, answering, states that he ordered U. S. No. 1 water- 
melons; that he did not receive the broker’s memorandum of sale 
until after the car arrived; and that the watermelons tendered were 
unfit for shipment in the first instance and arrived in a badly decayed 
condition which fully justified rejection. 

Complainant contends that the broker was told that the melons 
were of good value but not that they were U.S. No. 1. The broker’s 
memorandum of sale does not show that a particular grade or 
quality of watermelons was sold and purchased. Complainant by 
wire to the broker confirmed the sale to respondent of good value 
watermelons. The broker states that the respondent ordered a car 
of good quality melons. 

The report of investigation shows that the watermelons in car 
ACL 17573 were shipped from Trenton, Florida, on June 29, 1943, 
and arrived at Grand Rapids, Michigan, on July 4, 1943. Respond- 
ent was notified at 8:30 a.m., July 5, 1943, a legal holiday, that 
the shipment had arrived. The broker says that on July 6 respond- 
ent advised him that a preliminary inspection of the car had been 
made but it was not until July 7 that respondent made his final in- 
spection and rejected the shipment. At 10:05 a.m., July 7, the 
broker sent a wire to complainant that the respondent wished pro- 
tection from the actual decay on the basis of the Railway Perish- 
able Inspection Agency checkout. Complainant refused to give pro- 
tection on the basis requested but indicated it might give an al- 
lowance after a consideration of the inspection report. At 3:00 
p.m., the same day, the broker wired that respondent rejected the car. 

Respondent contends that he notified the broker on July 6, that 
the car was rejected, but at the insistence of the broker agreed to 
accept the watermelons on condition that credit be given for all 
those decayed according to the agency checkout. When complain- 
ant refused to agree to such condition, respondent on July 7 re- 


affirmed his rejection. 
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FINDINGS OF FACT 

1. Complainant is an individual, H. L. Cartwright, doing busi- 
ness as the Tifton Produce Company, whose address is P. O. Box 
84, Tifton, Georgia. 

2. Respondent is an individual whose address is 72 Grandville 
Avenue, S. W., Grand Rapids, Michigan, and during the transaction 
involved herein was licensed under the act. 

3. On July 2, 1943, complainant sold to respondent, through 
S. B. Davis, a broker, acting as agent for both parties, one rolling 
carload of good value Cannonball watermelons, 20 pound average, 
for $250 f.o.b. shipping point. 

4. The watermelons had been shipped on June 29, 1943, from 
Trenton, Florida, in car ACL 17573. 

5. The shipment arrived at Grand Rapids on July 4, 1943, and 
respondent was notified at 8:30 a.m., July 5, 1943. Respondent in- 
spected car ACL 17573 on July 6 and again on July 7, after which 
he advised the broker that he wanted protection from excessive 
decay, but later rejected outright. Rejection of the car was made 
more than 24 hours after the respondent had been notified of the 
arrival of the car, excluding the holiday. 


6. Complainant subsequently had the watermelons resold at 
destination for $89.25, and paid accumulated freight charges of 
$249.46. The loss suffered consisted of the deficit on resale of $161.21 
and the contract price of $250, or a total of $410.21, no part of which 
has been paid. 

7. The complaint was filed on November 15, 1943, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The broker states that where there is difficulty in effecting de- 
livery the practice is to report immediately to the shipper every 
statement, action, and request of the buyer, and that this was done 
in the present transaction. The first wire from the broker concern- 
ing respondent’s complaint as to the condition of the watermelons 
was sent at 10:05 a.m., July 7, 1943, or more than 24 hours after 
respondent had been notified of the shipment’s arrival. The rules 
and regulations issued under the act provide (7 CFR, Cum. Supp., 
46.2(s)) that, unless the seller or seller’s agent is notified of re- 
jection within 24 hours after the receipt of notice of arrival, the 
buyer is deemed to have accepted the produce subject to his right to 
claim any damages resulting from the seller’s breach of the con- 
tract. The respondent did not present a claim for damages arising 
from the failure of the produce to meet contract requirements. 
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The rejection of the watermelons by the respondent after an ac- 
ceptance was without reasonable cause, and in violation of section 
2 of the act. A. Huizinga & Sons v. Sliman Wholesale Grocery Co., 
1 AD 348. Reparation should, therefore, be awarded to complainant 
for $410.21, with interest thereon, and the facts and circumstances 
should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay complainant, as reparation, $410.21, with interest thereon at 5 
percent per annum from July 7, 1943, until paid. 

The facts and circumstances as set forth herein shall be pub- 
lished. 

Copies hereof shall be served upon the parties by registered mail 
or in person, and, except as to the date of payment of reparation 
and as to service upon the parties, this order shall become effective 
20 days after its date. 


(A. D. 770) 
PACA Doc. No. 4306.* Decided October 19, 1944. 


Supplemental Order—Stay of Prior Reparation Order 


Prior reparation order stayed, pending the decision on respondent's petition 
for reconsideration. 


Mr. Gilbert E. Morcroft, of Pittsburgh, Pennsylvania, for complainant. Messrs. 
Golbus & Golbus, of Chicago, Illinois, for respondent. Miss Rufe D. Ed- 
wards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 
SUPPLEMENTAL ORDER 
By order dated September 19, 1944,t in the proceeding described 
above, under the Perishable Agricultural Commodities Act, 1930 
(7 U.S.C. 1940 ed. 499a et seg.), complainant was awarded repara- 
tion against * * * and the respondent’s countercomplaint was dis- 
missed. On October 11, 1944, the respondent filed a petition for 
reconsideration. In accordance with the rules of practice (7 CFR, 
Cum. Supp., 47.41(b)), and to provide sufficient time for considera- 
tion of the petition for reconsideration and respondent’s answer 
thereto, the order of September 19, 1944, is hereby stayed, pending 
the decision on the petition for reconsideration. 
This order shall be served on the parties by registered mail or 
in person. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
+3 A.D. 790. 
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(A. D. 771) 
PACA Doc. No. 4368.* Decided October 19, 1944. 
Dismissal of Complaint for Reparation—Evidence—Burden of Proof— 
Preponderance of Evidence 


Where complainant has failed to sustain the burden of proof by a preponder- 
ance of the evidence to show that the produce at the time of arrival at 
destination did not grade U. S. No. 1, and thereby failed to meet the 
specifications of the contract entered into by the parties, the complaint 
for reparation in this proceeding is dismissed. 


Damages—Failure to Deliver in Accordance with Contract Specifications 


Since the measure of damages for failure to deliver in accordance with the 
contract specifications is the difference between the value of the produce 
at the time of delivery and the value they would have had if they had met 
the contract specifications, and complainant did not prove its measure as 
there is nothing in the record which establishes the value of the produce 
at the time of delivery, the complaint for reparation in this proceeding is 
dismissed. 


Market Produce Company, of Oklahoma City, Oklahoma, pro se. Messrs. 
Meighen, Knudson & Sturtz, of Albert Lea, Minnesota, for respondent. 
Miss Rufe D. Edwards, Examiner. 


Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


PRELIMINARY STATEMENT 

The complainant * * * filed a complaint on June 29, 1943, under 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seq.), against * * * the respondent, asking reparation 
for the loss complainant alleges it sustained because of respondent’s 
failure to deliver a shipment of onions in accordance with a contract 
entered into by the parties. The complainant alleges that it was 
damaged in the sum of $65, the difference between what the com- 
modity would have been worth had it met the specifications of the 
contract, and the market value of the onions as actually delivered. 

The complainant states that on or about February 6, 1948, the 
respondent, through * * * a broker, sold to the complainant 307 bags 
of U. S. No. 1 yellow onions at $2 a bag delivered at * * * that 
the shipment was made from * * * to * * * and that the inspection 
certificate made at destination shows that the onions failed to meet 
the contract specifications in that they did not grade U. S. No. 1. 
Complainant seeks damages for the allowance it allegedly had to 
make to its purchasers of the onions because the onions were not 
U. S. No. 1 grade. 

Respondent’s answer denies that it failed to deliver to the com- 
plainant onions of the kind and grade specified in the contract of 
purchase and sale. 


* As explained in Prefatory Note, the identities of the parties are not disclosed.—Ed. 
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Respondent states that there is no showing of the disposition of 
the onions from the date they were received, February 16, and un- 
loaded at * * * to the date that they were allegedly inspected on 
February 23. The respondent contends that the onions might well 
have been subjected to such improper treatment and care as to dis- 
qualify them for No. 1 grade during this period of time. The re- 
spondent further states that the other buyers who purchased onions 
from the same pool car from which complainant purchased the onions 
involved in this proceeding made no complaint and sold the onions 
without loss. 

The report of investigation was served on the complainant on 
April 5, 1944. A copy of the complaint and report of investigation 
were served on the respondent on April 4, 1944, in accordance with 
the rules of practice (7 CFR, Cum. Supp., 47.24). 

Since the amount claimed as damages in the complaint does not 
exceed $500, the case is handled without a formal hearing and evi- 
dence has been submitted by the parties in writing. 


FINDINGS OF FACT 

1. The complainant is a corporation whose address is * * *, 

2. Respondent is a corporation whose address is * * * and the 
respondent was licensed under the act at the time of the transaction 
involved herein. 

8. On February 6, 1943, the * * * of * * * negotiated the sale 
of a car of onions for the account of the respondent to a pool of 
buyers, one of which was the complainant who purchased 307 
50-pound bags of U. S. No. 1 yellow onions at $2 a bag delivered 
at * * + 

4. On February 9, 1943, shipment under the contract was made 
by respondent in car URTX 4920 from * * * to * * *. 

5. The shipment arrived at * * * on February 15, and the com- 
plainant accepted its purchase of 307 bags of onions. These onions 
met the specifications of the contract entered into by the complain- 
ant and the respondent. 

6. The complainant had 160 sacks of onions inspected by a Fed- 
eral inspector on February 23, 1942. 

7. The complaint was filed on June 29, 1943, which was within 
nine months after February 1943, when the alleged cause of action 
accrued, 

CONCLUSIONS 

The burden of proof rests upon the complainant to prove the 
allegations of its complaint by a preponderance of the evidence. 
Hawthorne v. Weststone et al., 2 A.D. 595, 599. The complainant has 
failed to sustain this burden in that the complainant has not sub- 
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mitted competent proof that the onions at the time of arrival at 
destination did not grade U. S. No. 1, and thereby failed to meet the 
specifications of the contract entered into by the parties. The inspec- 
tion of the onions was not made until six days after arrival. Thus, 
this inspection is not competent proof that the onions upon arrival 
failed to grade U. S. No. 1. Also, there is evidence that the other 
buyers in the pool were satisfied and sold the onions without loss. 
However, even if the complainant had proven that the respondent 
had breached its contract, it would be incumbent upon complainant 
to prove its measure of damages. The measure of damages for fail- 
ure to deliver in accordance with the contract specifications is the 
difference between the value of the onions at the time of delivery 
and the value they would have had if they had met the contract 
specifications. Z'resmer Johnson v. Borovetz-Kanselbaum Co., Inc., 
PACA Docket No. 1456, S. 2200. Complainant has not proved its 
damages since there is nothing in the record which establishes the 
value of the onions at the time of their delivery. The complaint 
herein should be dismissed. 







ORDER 




















The complaint is dismissed. 
Copies hereof shall be served on the parties by registered mail or 
in person. This order shall become effective 20 days after its date. 


(A. D. 772) 





C. H. Ropinson CoMPANY v. CLEVELAND CELERY MARKET ComMPpANY. PACA Doc. 
No. 4880. Decided October 20, 1944. 


Denial of Petition for Rehearing—Vacation of Stay Order 


Respondent’s petition for rehearing, for the purpose of setting aside the orig- 
inal reparation order on the ground that the formal complaint and report 
of investigation were misplaced by respondent’s bookkeeper and the re- 
spondent’s attorney was not personally notified of the service of the com- 
plaint, denied, because such allegations in the petition are not verified nor 
supported by any proof, and therefore, the stay order of September 25, 
1944, is set aside and the effective date of the original reparation order 
of August 28, 1944, is changed to 20 days after the date of this order. 


Pleading—Procedure—Service on Attorney 


Only after an attorney has been established of record in the formal proceed- 
ing by filing a pleading or by entering an appearance, it is the practice 
to proceed directly through the attorney instead of the party he represents. 


Setting Aside Default Proceeding 


Default proceeding may be set aside to allow the filing of an answer upon 
motion or petition of the defaulted party if supported by proof of excusa- 
ble neglect. 


Mr. S. R. Moore, of Minneapolis, Minnesota, for complainant. Mr. Fred Stua, 
of Cleveland, Ohio, for respondent. Mr. F. W. Woodley, Examiner. 
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Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 
trator. 


ORDER DENYING RESPONDENT’S PETITION 

This is a proceeding under the Perishable Agricultural Com- 
modities Act, 1930 (7 U.S.C. 1940 ed. 499a et seg.), instituted by a 
complaint filed on March 30, 1944, by C. H. Robinson Company, 
complainant, seeking an award of reparation against respondent, 
Cleveland Celery Market Company, for the alleged unlawful rejec- 
tion of two carloads of prunes. The formal complaint and report of 
investigation were served upon respondent on June 22, 1944, but no 
answer was received. On August 28, 1944, an order was entered 
awarding complainant $2,657.94 as reparation against respondent 
on the basis of the complaint and attached exhibits and the report of 
investigation (3 AD 670). 

Respondent on September 4, 1944, filed a petition entitled a peti- 
tion for rehearing, for the purpose of setting aside the original 
order and permitting an answer to be filed. It is contended that an 
answer was not filed because respondent’s bookkeeper mislaid the 
complaint instead of forwarding the same to their attorney as in- 
structed. It is further contended that the attorney should have been 
mailed a copy of the letter sent respondent with the complaint, it 
being the usual procedure of the Fruit and Vegetable Branch to 
notify the attorney of record. 

Complainant filed an answer to the petition on September 22, 1944, 
setting forth argument why the petition should be denied. 

The record shows that during the investigation of the informal 
complaint three letters from the Fruit and Vegetable Branch were 
addressed directly to respondent’s attorney, Fred Stua, as a result 
of a telephone conversation had with him sometime prior to Sep- 
tember 24, 1943. At this time the matter was in a preliminary stage. 
When the formal complaint was filed, the Branch was required by 
the rules of practice to serve a copy of the complaint along with 
the report of investigation upon the respondent (7 CFR, Cum. Supp., 
47.23(c) and 47.24). The rules were followed and properly so in 
this case. Only after an attorney has been established of record in 
the formal proceeding, such as by filing a pleading or by entering 
an appearance, is it the practice to proceed direttly through the 
attorney instead of the party he represents. 

The record shows that the formal complaint and report of investi- 
gation were received and the registered receipt signed by Anthony 
Geraci, respondent’s vice president. ‘The petition seeks to excuse the 
failure to submit an answer upon the ground that these papers were 
thereafter misplaced by respondent’s bookkeeper. It is generally 
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recognized that a judgment rendered in the absence of an answer 
may be set aside on proof of excusable‘neglect. The statements made 
by respondent in its petition are not verified nor supported by any 
proof whatsoever. It would be a dangerous precedent to set aside 
the order made upon their mere recital, and the petition is, there- 
fore, denied. 

The stay order of September 25, 1944, is set aside. The effective 
date of the order of August 28, 1944, is changed to 20 days after the 
date of this order. Copies of this order shall be served upon the 
parties by registered mail or in person, and it shall be given the same 
publication as was the original order. 


(A. D. 773) 


BryaNT BrorHers v. J. F. SANSoN & Sons. PACA Doc. No. 4277. Decided 
October 27, 1944. 


Contracts—Acceptance—Failure and Refusal to Pay Purchase Price 


Where complainant sold respondent a carload of strawberries at a price f.o.b. 
shipping point, and respondent sold the shipment for complainant’s ac- 
count and tendered to complainant the net proceeds alleging that the 
shipment did not arrive at the time guaranteed by the complainant, it 
is held: (1) complainant did not guarantee that the shipment would 
arrive on or before a specified time; (2) the strawberries conformed to 
warranty and were accepted by respondent; and (3) respondent’s failure 
and refusal to pay the price in full entitle complainant to an award of 
reparation in amount of the unpaid purchase price. 


Messrs. J. D. Senter, Jr., and Lloyd S. Adama, of Humboldt, Tennessee, for 
complainant. Mr. Fred Stua, of Cleveland, Ohio, for respondent. Mr. 
Frank A. Gallagher, Examiner. 

Decision by Thomas J, Flavin, Assistant to the War Food Adminis- 
trator. 

PRELIMINARY STATEMENT 

Bryant Brothers, the complainant, filed a formal complaint on 
January 22, 1943, against respondent, J. F. Sanson & Sons, under — 
the Perishable Agricultural Commodities Act, 1930 (7 U.S.C. 1940 
ed. 499a et seg.), to recover the price of a carload of strawberries 
that it sold to respondent on May 2, 1942, for shipment from Alamo, 
Tennessee, to Cleveland, Ohio. 

Respondent answering admits that an order was placed with com- 
plainant for a carload of grade U. S. No. 1 Blakemore strawberries, 
at a price of $3.75 per crate f.o.b. shipping point, during a telephone 
conversation with complainant on May 2, 1942, but alleges that com- 
plainant guaranteed that the shipment would arrive and be placed 
for unloading at the Northern Ohio Food Terminal, Cleveland, Ohio, 
not later than 1:00 o’clock a.m. on Monday, May 4, 1942; that on 
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arrival of the shipment at Cleveland, respondent immediately wired 
complainant that the agreement as to the time of delivery had not 
been fulfilled and asked for instructions for disposition of the ship- 
ment; that respondent did not receive any instructions from com- 
plainant and on the following day, to prevent loss, respondent un- 
loaded the berries and thereafter sold them for the account of com- 
plainant; that respondent accounted and tendered to the complain- 
ant the net proceeds of sale, which complainant refused to accept. 
Respondent denies that it violated the act. 

A report of investigation was served on complainant by registered 
mail on May 1, 1943. Copies of the complaint and report of investi- 
gation were served on respondent on May 3, 19438. 

An oral hearing was held at Cleveland, Ohio, on February 25, 
1944. Evidence in support of the complaint was received in the form 
of depositions of witnesses that were previously taken. 

A. B. Bryant, a member of complainant partnership, testified as 
a deposition witness to the effect that in May 1942, he talked by 
telephone to Mr. Sanson of respondent partnership and in such con- 
versation agreed to sell respondent a carload of Blakemore straw- 
berries to be packed in 24-quart crates, and to grade U. S. No. 1, at 
$3.80 per crate, f.o.b. Tennessee shipping point. Complainant stated 
that the car would be precooled and that the berries would be prop- 
erly loaded; that in response to an inquiry as to the time the car 
would arrive at Cleveland, Bryant stated that “if on time” it would 
arrive sometime Sunday night about 12:00 or 1:00 o’clock. 


It further appears from Bryant’s testimony and the exhibits iden- 
tified by him that at the time Federal inspection was made of the 
strawberries at loading point, they graded U. S. No. 1; that com- 
plainant billed the berries at $3.75 per crate, plus a precooling charge 
of $14.50; that the Railway Express Agency at Alamo, Tennessee, 
receipted for the shipment on May 2, 1942, at 7:30 p.m. Respondent 
wired complainant on May 2 at 1:17 p.m., which message was tele- 
phoned to complainant at 2:00 p.m., as follows: 


“DON’T LOAD STRAWBERRIES UNLESS DEFINITELY SURE 
Bk IN NOT LATER ONE THIRTY AM MONDAY OTHERWISE 
CAN’T USE AS PRICES VERY HIGH DON’T WANT LOSE MONEY 
... ANSWER QUICK POSTAL.” 


Complainant answered respondent by wire the same day at 2:15 
p.m., stating that the car was about loaded and was due to arrive 
at Cleveland Sunday night. The car arrived at Cleveland the morn- 
ing of May 4, and was placed for unloading at 11:20 a.m. Re- 
spondent wired complainant of the late arrival of the shipment and 
suggested that respondent handle the berries for complainant and 
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that complainant could look to the carrier for recovery of resulting 
losses. Complainant contended it did not guarantee that the car 
would arrive Sunday night but merely stated that the carrier in- 
formed complainant that the car was due to arrive at Cleveland 
May 4 at about 1:00 o’clock a.m. However, complainant wired 
respondent May 5 offering to reduce the price to $3.65 per crate 
f.o.b., and asked the respondent to “confirm or reject.” Respondent 
wired complainant on May 5 that the shipment was being handled 
for the account of whom it might concern. Bryant also testified that 
complainant did not authorize respondent to sell the berries for com- 
plainant’s account and returned to respondent its account of sales, 
together with respondent’s check for the net proceeds. 

It appears from the depositions of W. G. Tapps, a local agent for 
the Railway Express Agency at Alamo; E. E. Stewart, billing clerk 
and office assistant of Bryant Brothers; and McNeil Hopper, under 
whose supervision the strawberries were loaded in the express car, 
that A. B. Bryant did not, during his telephone conversation with 
Mr. Sanson on May 2, state when the car would arrive at Cleveland, 
but did inform Sanson that it was due to arrive the following Mon- 
day morning at about 1:00 a.m.; that loading of the car at Alamo 
was completed on May 2 at 5:30 p.m.; and that it was moved out 
by the carrier at 7:40 p.m. The routing to destination was not speci- 
fied by complainant and was left to the carrier. 

At the hearing, Sam Sanson, testified that in his telephone con- 
versation with Bryant on May 2, he informed Bryant that unless 
the strawberries arrived in Cleveland early enough for the Monday 
morning market, respondent would not be interested in them and 
that Bryant said the carrier’s schedule of train service to Cleveland 
was for arrival Sunday night; that Sanson said: “if you can sell us 
a car to arrive here [Cleveland] on schedule or an hour or so later, 
.+.1t is perfectly all right;” and that Bryant said that “was okay.” 
Sanson testified that he checked the train schedules.and then wired 
complainant on May 2 that the strawberries were not to be loaded, 
unless they would arrive not later than 1:30 a.m., Monday. Sanson 
also stated that failing to receive instructions from the complainant 
for disposing of the car, the berries were sold for the gross amount 
of $1,459.10. After payment of express charges, deduction of com- 
mission, and cost of cartage, the net proceeds were forwarded to 
complainant with the account of sales, both of which complainant 
returned. 


FINDINGS OF FACT 
1. Complainant is a partnership composed of A. B. Bryant and 
H. B. Bryant, whose address is Humboldt, Tennessee. 
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2. Respondent is a partnership composed of Joseph F. Sanson, 
Sr., Joseph F. Sanson, Jr., Michael J. Sanson, Sam Sanson, Ignatius 
Sanson, and Anthony Sanson, whose address is Cleveland, Ohio, and 
during the period covered in the complaint, was licensed under the 
act. 

8. On May 2, 1942, complainant entered into an oral contract to 
sell and respondent to buy one carload of grade U. S. No. 1, Blake- 
more strawberries at the agreed price of $3.75 per crate, f.o.b. Alamo, 
Tennessee, the loading point, plus a precooling charge of $14.50. 


4. At the time the agreement to sell was entered into and there- 
after, complainant informed respondent that the car was scheduled 
to arrive at Cleveland, Ohio, at about 1:00 o’clock a.m., May 4, 1942, 
but did not guarantee that the shipment would arrive at that time. 


5. In accordance with the agreement to sell, complainant caused 
to be loaded at Alamo, Tennessee, during the afternoon of May 2, 
1942, 448 crates of grade U. S. No. 1, Blakemore strawberries in 
express car NYC 6051, which car was ordered after completion of 
the sale. The car was moved out of Alamo by the carrier at 7:40 
p.m. The shipment was consigned to respondent at Cleveland, Ohio. 
The exact routing of the car to destination was controlled by the 
routing agents of the carrier. 


6. The shipmert arrived at Cleveland May 4 at 7:00 a.m. in good 
condition. The car was placed for unloading at 11:20 a.m. Re- 
spondent notified complainant of the late arrival of the car and 
suggested that respondent handle the berries for complainant’s ac- 
count. Complainant denied that time of arrival of the car was 
guaranteed and did not consent to respondent’s sale of the berries 
for its account. 


7. Respondent accepted the shipment, sold the berries, and ten- 
dered to complainant $1,000.58, the net proceeds. Complainant re- 
fused to accept the amount tendered and respondent thereafter failed 
and refused to pay complainant the agreed price in full. 

8. The formal complaint was filed January 22, 1948, which was 
within nine months after the cause of action accrued. 


CONCLUSIONS 

The weight of the evidence supports the allegations of the com- 
plaint. The oral agreement to sell and to buy made by A. B. Bryant 
on behalf of complainant, and Sam Sanson on behalf of the re- 
spondent, is corroborated in part, by complainant’s billing clerk and 
office assistant whose business it was to listen in on sale negotiations 
that were conducted by long distance telephone, for the purpose of 
making a memorandum of the transaction. Moreover, it is most 
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unusual for a shipper in negotiating a sale at a price f.o.b, shipping 
point, and having no control over the routing or movement of the 
car to destination, to guarantee the time of arrival of the shipment. 
Since the strawberries conformed to warranty, and complainant did 
not guarantee time of arrival, respondent is liable to complainant 
for payment of the agreed price. Respondent’s failure and refusal 
to pay the price was, and is, in violation of section 2 of the act. 
Reparation should be awarded the complainant in the amount of the 
unpaid price, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $1,694.50, with interest thereon 
at 5 percent per annum from May 2, 1942 until paid. 

The facts and circumstances, as set out herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 


(A. D. 774) 


JUSTMAN-FRANKENTHAL CoMPANY v. CURLY BroTHERS. PACA Doc. No. 4402. 
Decided October 31, 1944. 


Dominion over Goods as Constituting Acceptance—Unlawfual 
Rejection of Commodity 


Since the assumption of dominion over the goods involved herein constitutes 
an acceptance of them, in such case, the right is reserved to the buyer 
to recover damages as a result of the breach of contract, but in view of 
the fact that respondent has not shown a breach by the complainant of 
any part of the contract, the respondents, returning the celery to the 
complainant is held to be a rejection without reasonable cause, and there- 
fore, the complainant is awarded reparation for the full amount of the 
purchase price as it was impossible to resell the celery. 


Resale—Damages 


Where complainant has shown that it was impossible to resell the goods which 
were rejected by respondent without reasonable cause, the complainant 
is entitled to an award of reparation for the full amount of the purchase 


price. 


Messrs. Bernstein, Weiss € Tomson, of New York, New York, for complainant. 
Curly Brothers, of Boston, Massachusetts, pro se. Miss Rufe D. Edwards, 


Examiner. 
Decision by Thomas J. Flavin, Assistant to the War Food Adminis- 


trator. 
PRELIMINARY STATEMENT 


On January 19, 1943, Justman-Frankenthal Company, the com- 
plainant, filed a formal complaint under the Perishable Agricul- 
tural Commodities Act, 1980 (7 U.S.C. 1940 ed. 499a et seq.), seeking 
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reparation against the respondent, Curly Brothers, for the failure 
of the respondent to accept a shipment of celery. In accordance with 
the rules of practice (7 CFR, Cum. Supp., 47.24), a copy of the 
report of investigation was served on the complainant on August 4, 
1944, and copies of the complaint and report of investigation were 
served on the respondent on August 6, 1944, but no answer has been 
filed. Since the respondent has failed to file an answer, oral hear- 
ing is waived and the allegations of the complaint are deemed to be 
admitted in accordance with the rules of practice (7 CFR, Cum. 
Supp., 47.25(c)). 


FINDINGS OF FACT 

1. The complainant is a partnership composed of Joseph Just- 
man, C. Sidney Justman, and Hyman Frankenthal, doing business 
as Justman-Frankenthal Company, whose post-office address is 199 
Duane Street, New York, New York. 

2. The respondent is a partnership composed of Bernard Rodney 
and Albert Rodney, doing business as Curly Brothers, whose address 
is Boston, Massachusetts. The respondent was licensed under the act 
at the time of the transaction involved herein. 

3. On September 9, 1943, the complainant sold to the respondent, 
through respondent’s accredited agent, 38 crates of Pascal celery at 
$3.50 per crate, the total sale price being $133. 

4. The 38 crates of celery were inspected at the time of purchase 
by the respondent’s representative. 

5. On September 9, 1943, the respondent’s truck took the celery 
from complainant’s place of business in New York to Boston, Massa- 
chusetts, but respondent caused the entire load to be returned to 
the complainant in the late afternoon of Saturday, September 11, 
1943. Due to the fact that the market was closed on Saturday after- 
noon, complainant could not resell the celery. 

6. The next market day was Monday, September 13, 1943, four 
days after the sale, and because of the condition of the celery having 
been trucked to Boston and back to New York without refrigeration, 
the celery was worthless and the complainant was compelled to dump 
it. The celery had no salvage value. 

7. The complaint was filed on January 19, 1944, which was within 
nine months after September 1943, when the cause of action accrued. 


CONCLUSIONS 
The respondent had the celery trucked from complainant’s place 
of business in New York to Boston. This assumption of dominion 
over the goods must be considered as constituting acceptance. Even 
where there has been a breach of contract by the seller, the act of 
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assuming dominion over the shipment is held to constitute accept- 
ance. However, in such case, the right is. reserved to the buyer to 
recover damages as a result of the breach. Prentice Packing & Cold 
Storage Co., Inc., v. Sechter Co., Inc. 1 A.D. 544, 546. In the instant 
proceeding, the respondent has not shown a breach by the complain- 
ant of any part of the contract. Thus, the respondent’s returning - 
the celery to the complainant constitutes a rejection without reason- 
able cause, and is a violation of section 2 of the act. The complainant 
has shown that it was impossible to resell the celery, and complain- 
ant should be awarded reparation for the amount of the purchase 
price, with interest, and the facts should be published. 


ORDER 

Within 30 days from the date of this decision, respondent shall 
pay to complainant, as reparation, $133, with interest thereon at 5 
percent per annum from September 9, 1943 until paid. 

The facts and circumstances, as set forth herein, shall be published. 

Copies hereof shall be served on the parties by registered mail or 
in person, and, except as to the date of payment of reparation and 
as to service on the parties, this order shall become effective 20 days 
after its date. 





COURT DECISIONS 


LA VERNE Co-op. Citrus Ass’N et al. v. UNiTED States, 143 F. 2d 415. Decided 
June 20, 1944. 


CIRCUIT COURT OF APPEALS, NINTH CIRCUIT 


Violation of Order—Constitutional Law—Due Process of Law—Effect of 
Failure to Secure Stay from Secretary or District Court 


Where in actions by the United States to enjoin defendant associations from 
handling lemons in violation of Secretary’s order the defendants claimed 
denial of due process of law on the ground that the act makes no pro- 
vision for a supersedeas or stay of an order pending final decision in 
review proceedings, it is held that since there is no indication that a 
complaining party could not secure a stay from the Secretary or from 
the district court and the defendants made no application for such a stay, 
failure to do so cannot be used to support their contention that due 
process of law was denied them.* 


Administrative Law—Exhaustion of Administrative Remedy 


Since the method prescribed in the act for determining the validity of orders 
issued thereunder is exclusive, the validity of such orders, valid on their 
face, cannot be challenged in an enforcement proceeding where adminis- 
trative action to test the validity of the order was pending and un- 
concluded. 


Doctrines of Primary Jurisdiction and of Administrative Finality— 
Exhaustion of Administrative Remedy 


The doctrines of primary jurisdiction and of administrative finality, which 
underline the rule requiring exhaustion of administrative remedies, are 
equally persuasive where the issue is raised by the defending parties as 
where it is raised by the moving parties. 


Jurisdiction of Court to Examine Validity of Administrative Order— 
Exhaustion of Administrative Remedy 


An equity court has no jurisdiction to examine the validity of an adminis- 
trative order where the administrative remedy has not been invoked or 
has not been completed, where one bound by the administrative order is 
the moving party in the equity action. 


Appeal from the District Court of the United States for the 
Southern District of California, Central Division; Benjamin Har- 
rison, Judge. 

Separate actions by the United States against LaVerne Co-opera- 
tive Association and Glendora Co-operative Citrus Association, and 
against Ventura County Orange & Lemon Association, Whittier 
Mutual Orange & Lemon Association, Index Mutual Associa- 
tion, and Chula Vista Mutual Lemon Association, to enjoin de- 
fendant associations from handling lemons in violation of an 
order issued by the Secretary of Agriculture pursuant to the pro- 
visions of the Agricultural Adjustment Act of 1933, as amended, 
and as re-enacted and amended by the Agricultural Marketing Agree- 
ment Act of 1937, 7 U.S.C.A. § 601 et seg. The District Court 
refused to admit any of the offered evidence on the issue of un- 
constitutionality of the orders, on the ground that the act provides 


*Reference to each point involved in this case will be found in Index-Digest in this issue of 
Agriculture Decisions._-Ed. 
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for an exclusive administrative remedy which was pending, the in- 
junctions prayed for were issued, and defendants appeal. 

Affirmed. 

Guy Richards Crump, of Los Angeles, Calif., for appellants. 

Tom C@. Clark, Asst. Atty. Gen., John S. L. Yost and W. Carroll 
Hunter, Sp. Assts. to Atty. Gen., David P. Gordon, Atty., U. S. 
Dept. of Agriculture, of Washington, D. C., and Charles H. Carr, 
U. S. Atty., and John McPherson Gault and Wm. W. Worthington, 
_Asst. U. S. Attys., both of Los Angeles, Cailf., for appellee. 

Before Witeur, Denman, and Srepuens, Circuit Judges. 

StepHens, Circuit Judge. 


The United States at the request of the Secretary of Agriculture 
brought five actions against various lemon associations to enjoin the 
handling of lemons in violation of Order No. 53 issued by the 
Secretary of Agriculture pursuant to the provisions of the Agricul- 
tural Adjustment Act of 1933, 48 Stat. 31, as amended and as re- 
enacted and amended by the Agricultural Marketing Agreement Act 
of 1937, 50 Stat. 246, 7 U.S.C.A. § 601 e¢ seg. (hereinafter re- 
ferred to as the Act). The district court ordered that the five cases 
be tried together and that the evidence introduced be applied to each 
case where relevant. On the appeal the five cases were so heard upon 
a single record of the trial in the district court. Judgments were 
given permanently enjoining the lemon associations from violating 
the provisions of Order No. 53 until further order of the district 
court, or until the entry of judgment in another specified action 
determining Order No. 53 invalid or inapplicable to the lemon as- 
sociations. The lemon associations appeal. 


The Act directs the Secretary of Agriculture to issue orders regu- 
lating the handling of specified agricultural commodities, including 
lemons, which handling is in the current of interstate or foreign 
commerce or which directly burdens, obstructs, or affects such com- 
merce, 7 U.S.C.A. § 608c(1). A hearing and due notice thereof 
are prerequisites to the issuance of an order, § 608¢ (3). Orders re- 
ferring to fruits may limit the total quantity of the commodity 
which may be marketed by all handlers during a specified period 
and may provide methods for allotting the amount of any such 
commodity which each handler may market during a specified 
period, the quantity to be based upon the amounts the handler has 
available for current shipment or upon the amounts shipped by the 
handler in a prior representative period, § 608c(6). 


Under the Act a handler subject to any order may petition the 
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Secretary of Agriculture for modification of the order or for exemp- 
tion therefrom on the ground that the order or any obligation there- 
under is not in accordance with the law. The Secretary’s ruling, 
after a hearing on the matter, is final “if in accordance with law,” 
§ 608c(15) (A).* However, within twenty days the petitioner may 
file a bill in equity in a federal district court for a review of the 
Secretary’s ruling, § 608c(15) (B). The district courts are also given 
jurisdiction “specifically to enforce, and to prevent and restrain” vio- 
lations of orders made pursuant to the Act, § 608a(6).? Each vio- 
lation of an order is subject to a fine unless a petition under § 608¢(15) 
was filed in good faith when no fine is incurred for violations be- 
tween the date the petition is filed and the date the violator is given 
notice of the Secretary’s ruling thereon, § 608c(14). 
“The pendency of proceedings instituted pursuant to this subsec- 
tion (15) shall not impede, hinder, or delay the United States or 
the Secretary of Agriculture from obtaining relief pursuant to sec- 
tion 8a(6) of this title [7 U.S.C.A. § 608a(6)]. Any proceedings 
brought pursuant to section 8a(6) of this title * * * shall abate 
whenever a final decree has been rendered in proceedings between 


the same parties, and covering the same subject matter, instituted 
pursuant to this subsection (15),” § 608e (15) (B). 

Order No. 53, an “Order Regulating the Handling of Lemons 
Grown in the States of California and Arizona,” was issued by the 
Secretary of Agriculture on April 5, 1941, and became effective on 
April 10, 1941. A public hearing, notice of which was given to ap- 
pellants and to other interested persons, had been held, and the 


17 U.S.C.A. § 608¢(15): 

**(A) Any handler subject to an order may file a written petition with the Secretary of Agri- 
culture, stating that any such order or any provision of any such order or any obligation 
imposed in connection therewith is not in accordance with law and praying for a modification 
thereof or to be exempted therefrom. He shall thereupon be given an opportunity for a 
hearing upon such petition, in accordance with regulations made by the Secretary of Agricul- 
ture, with the approval of the President. After such hearing, the Secretary shall make a 
ruling upon the prayer of such petition which shall be final, if in accordance with law. 

“(B) The District Courts of the United States (including the district court of the United 
States for the District of Columbia) in any district in which such handler is an inhabitant, or 
has his principal place of business, are hereby vested with jurisdiction in equity to review 
such ruling, provided a bill in equity for that purpose is filed within twenty days from the 
date of the entry of such ruling. Service of process in such proceedings may be had upon 
the Secretary by delivering to him a copy of the bill of complaint. If the court determines 
that such ruling is not in accordance with law, it shall remand such proceedings to the 
Secretary with directions either (1) to make such ruling as the court shall determine to be 
in accordance with law, or (2) to take such further proceedings as, in its opinion, the law 
requires. The pendency of proceedings instituted pursuant to this subsection (15) shall not 
impede, hinder, or delay the United States or the Secretary of Agriculture from obtaining 
relief pursuant to section 608a (6) of this title. Any proceedings brought pursuant to section 
608a (6) of this title (except where brought by way of counterclaim in proceedings instituted 
pursuant to the subsection (15)) shall abate whenever a final decree has been rendered in pro- 
ceedings between the same parties, and covering the same subject matter, instituted pursuant 
to this subsection (15).”’ 

27 U.S.C.A. §608a (6): 

“The several district courts of the United States are hereby vested with jurisdiction speci- 
ficially to enforce, and to prevent and restrain any person from violating any order, regula- 
tion, or agreement, heretofore or hereafter made or issued pursuant to this chapter, in any 
proceeding now pending or hereafter brought in said courts.” 
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wae was based upon evidence introduced at the hearing. The 
order regulates the handling of all lemons grown in California 
and Arizona and in the current of commerce between California, 
or Arizona, and any point in the United States or Canada outside the 
state. It establishes a Lemon Administrative Committee, which is 
charged with administering the order. It empowers the Secretary 
of Agriculture, upon the recommendation of the Committee, to fix 
the total quantity of lemons which may be handled during a speci- 
fied week and to determine bi-weekly a prorate base for each handler 
‘who has applied to the Committee therefor. The prorate base is 
defined as the ratio between the quantity of each handler’s lemons 
which are available for current shipment and the quantity of all 
handlers’ lemons available for current shipment. The formula for 
determining each handler’s weekly allotment is given as the product 
of the handler’s prorate base and the total quantity of lemons fixed 
by the Secretary for handling during the week. The order indicates 
the basis upon which the quantity of lemons of a handler available 
for current shipment should be computed and includes provisions 
for variations in allotments under certain conditions. 


“The complaints herein charged the defendants with violations of 
Order No. 53 in that for a certain period they shipped in interstate 
and foreign commerce lemons in excess of their allotments. In ac- 
cordance with the provisions of § 608a(6) of Title 7 U.S.C.A.. the 
complaints seek to enjoin further handling of Jemons contrary to 
the terms of the order. Temporary restraining orders against such 
violations were issued. Appellants admitted that they had shipped 
an excessive quantity of lemons during the period specified in dis- 
regard of the order. Denials in the answers raise the issues of 
whether non-compliance by appellants with the order was or would 
be injurious to foreign or interstate commerce in lemons or to growers, 
handlers or consumers of lemons, did or would threaten the stability 
of such commerce, and did or would tend to thwart the national 
policy of improving marketing conditions with respect to the han- 
dling of lemons and other specified commodities in interstate and 
foreign commerce. 


Each of appellants alleges in its answer as an affirmative defense 
that Order No. 53 and the prorate orders issued pursuant thereto, 
as administered by the Lemon Administrative Committee and by 
the Secretary of Agriculture, are unreasonable, arbitrary, unjust and 
discriminatory as against appellant and that they deprive appellant 
of its property without due process of law, thereby violating the 
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fifth amendment to the Constitution of the United States. In addi- 
tion each claims that it is suffering irreparable loss because it handles 
silver and tree-ripe (yellow) lemons which have a much shorter 
storage life than green lemons and which therefore cannot be mar- 
keted in large quantities in fresh fruit form under the order, and 
because unreasonably low and discriminatory allotments allowed 
defendants have compelled it to dispose of a great amount of lemons 
in other than fresh fruit channels. 

During the time involved herein appellants were pursuing their 
remedy under § 608c(15) of the Act. A petition before the Secre- 
tary pf Agriculture was filed under § 608¢(15) (A), praying for 
a modification or exemption from Order No. 53. The petition was 
dismissed by the Secretary. Thereafter, an action was brought in 
the District Court of the United States for the Southern District of 
California under § 608c(15) (B), which action was pending at the 
time of the district court’s decree in the instant case. On August 4, 
1943, the court in the action under subdivision (B) ordered that 
the proceedings on review be remanded to the Secretary of Agricul- 
ture with certain directions, and the matter has not yet been termi- 
nated. 

At the trial of the instant cases appellants-made offers of proof 
on the issues raised by the answers, but the court refused to admit 
any of the offered evidence on the ground that the Act in § 608¢(15) 
provides for a complete and exclusive administrative remedy, in- 
cluding judicial review of the administrative ruling, by which the 
lawfulness of the order must be determined. Therefore, the find- 
ings were limited to the facts of the order and the non-compliance 
therewith. and injunctions restraining violations of Order No. 53 
were issued. 

The principal question involved herein is whether in enforcement 
proceedings under § 608a(6) of the Act handlers are precluded from 
introducing evidence to controvert the constitutionality of orders 
made pursuant to the Act, insofar as the applicability of such orders 
to the handlers are concerned, because of the administrative and 
judicial review provided for in § 608c(15). 

Appellants do not contest the constitutionality of the Act or the 
validity of Order No. 53 on its face. They do question the validity 
of Order No. 53 in its application to them and contend that unless 
they may raise the point as part of their defense to the instant 
action for enforcement, they will be caused irreparable injury and 
therefore will be deprived of property without due process of law 
contrary to the terms of the fifth amendment. 





926 AGRICULTURAL MARKETING AGREEMENT ACT OF 1937 


143 F. 2d 415 


[1] The principle that administrative remedies must be exhausted 
before one may resort to equity is well established. In the instant 
case the statutory procedure of § 608c(15) including judicial review 
had not yet been terminated when the instant action for enforce- 
ment was brought; it is still pending. Therefore, we are concerned 
only with the situation where defendants in an action to enforce an 
order under the Act have diligently pursued their administrative 
remedy but have not yet received a final decision in that proceeding. 
Are they, then, entitled to defend the instant enforcement action on 
‘the basis of invalidity of the Secretary’s order in its application to 
them ? 

[2] By its terms the Act gives supremacy to the method outlined 
in § 608c(15) of testing the validity of orders. Proceedings under 
§ 608a(6) are to abate upon the rendering of a final decree in pro- 
ceedings brought pursuant to § 608c(15), giving only a temporary 
effect to the decree of enforcement under the former section. Relief 
under the enforcement section is not to be deterred in any way by 
the pendency of proceedings under § 608c(15). In addition fines 
for violations of an order are suspended by § 608c(14) from the time 
a petition for modification is filed with the Secretary of Agriculture 
until the defendant receives notice of the Secretary’s ruling. All 
these provisions are consistent only with a construction that the 
method outlined in the Act for determining the validity of orders 
is exclusive. 


[3] Appellants claim a denial of due process on the ground that 
the Act makes no provision for a supersedeas or stay of an order 
pending final decision in review proceedings. They rely strongly 
on Porter v. Investors’ Syndicate, 286 U.S. 461, 470, 471, 52 S.Ct. 
617, 621, 76 L.Ed, 1226, wherein the court comments that even though 
a decision of an administrative board is given finality by a state 
statute, there is no deprivation of due process if the complaining 
party may have a stay pending such final determination, but that 
if the statute or court decisions “preclude a supersedeas or stay until 
the legislative process is completed by the final action of the review- 
ing court, due process is not afforded, and in cases where the other 
requisites of federal jurisdiction exist recourse to a federal court 
of equity is justified.” 


The facts of the instant case do not fit the language quoted from 
the Porter case, supra. The Act involved herein nowhere prohibits 
relief from the operation of an order of the Secretary. There is 
nothing in the Act in any way inconsistent with a stay of such an 
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order. There is no indication that a complaining party could not 
secure a stay from the Secretary while the petition for modification 
was before him, or from the district court while review proceedings 
were before it. Appellants made no application for such a stay. 
Their failure to do so cannot be used to support their argument 
that due process has been denied them, particularly since they have 
not shown inadequacy with respect to the available administrative 
relief. Yakus v. United States, 64 S.Ct. 660; Natural Gas Pipeline 
Co. v. Slattery, 302 U.S. 300, 310, 58 S.Ct. 199, 82 L.Ed. 276. 

” Against an argument of invalidity under the fifth amendment, 
the United States Supreme Court in Lockerty v. Phillips, 319 U.S. 
182, 63 S.Ct. 1019, 87 L.Ed. 1339, has upheld the Emergency Price 
Control Act of 1942, 50 U.S.C.A. Appendix, § 901 e¢ seg., with its 
provisions for a protest before the Price Administrator of orders 
effectuating the terms of the act and for a subsequent complaint be- 
fore an Emergency Court of Appeals. The Price Control Act speci- 
fically declares that the Emergency Court of Appeals and the Su- 
preme Court should have exclusive jurisdiction to consider the 
validity of such orders and to restrain their enforcement. The suit 
was brought to restrain the prosecution of criminal actions against 
appellants for certain violations under the act. The Supreme Court 
concluded, 319 U.S. at page 188, 63 S.Ct. at page 1022, 87 L.Ed. 
1339: “In the light of the explicit language of the Constitution and 
our decisions, it is plain that Congress has power to provide that 
the equity jurisdiction to restrain enforcement of the Act, or of 
regulations promulgated under it, be restricted to the Emergency 
Court, and, upon review of its decisions, to this Court. Nor can we 
doubt the authority of Congress to require that a plaintiff seeking 
such equitable relief resort to the Emergency Court only after pur- 
suing the prescribed administrative procedure.” 

The Supreme Court of California considered a suit to enjoin the 
enforcement of an order under the Agricultural Marketing Agree- 
ment Act in United States v. Superior Court, 19 Cal.2d 189, 120 P.2d 
26. The court adhered to the rule that an administrative remedy 
provided by statute must be invoked before resort is had to equity. 
(The court recognized the practice of granting immediate injunctive 
relief upon proof of the inadequacy of the administrative remedy 
because of threatened irremediable injury but found no showing of 
such injury in the allegations of the complaint.) 


The reasons underlying the administrative remedy rule are evi- 
dent from two doctrines recently approved by the United States 
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Supreme Court, in discussing an order of the Interstate Commerce 
Commission, Rochester Telephone Corp. v. United States, 307 U.S. 
125, 1389, 59 S.Ct. 754, 761, 83 L.Ed. 1147: “One is the primary 
jurisdiction doctrine * * *. Thereby matters which call for tech- 
nical knowledge pertaining to transportation must first be passed 
upon by the Interstate Commerce Commission before a court can be 
invoked. The other is the doctrine of administrative finality. Even 
when resort to courts can be had to review a Commission’s order, 
_the range of issues open to review is narrow. Only questions af- 
fecting constitutional power, statutory authority and the basic pre- 
requisites of proof can be raised.” Both doctrines are equally ap- 
plicable to an order promulgated under the terms of the Agricultural 
Marketing Agreement Act. 


[4] A study of relevant decisions leaves no doubt that an equity 
court has no jurisdiction to examine the validity of an administrative 
order where the administrative remedy has not been invoked or has 
not been completed and where the one harmed by the administrative 
order is the moving party in the equity action. Lockerty v. Phillips, 
319 U.S. 182, 63 S.Ct. 1019, 87 L.Ed. 1339; Myers v. Bethlehem 
Shipbuilding Corp., 303 U.S. 41, 58 S. Ct. 459, 82 L.Ed. 688; United 
States v. Superior Court, 19 Cal.2d 189, 120 P.2d 26. The Myers 
case held that, in spite of a contention that interstate commerce was 
not affected, a federal district court had not power to enjoin the 
National Labor Relations Board from proceeding in a certain situa- 
tion. To substitute the district court for the tribunal designated as 
the forum for hearings under the National Labor Relations Act, 
29 U.S.C.A. § 151 et seq., it was held, would violate the settled rule 
decreeing exhaustion of the administrative remedy. The case re- 
veals the fallacy in appellants’ assertion that the procedure under 
the National Labor Relations Act supports their position; their 
theory is that in labor cases the constitutionality of the statute may 
be raised as a defense to the Board’s petition for enforcement, cit- 
ing National Labor Relations Board v. Jones & Laughlin Steel Corp., 
301 U.S. 1, 57 S.Ct. 615, 81 L.Ed. 893, 108 A.L.R. 1352. In the Jones 
& Laughlin case the hearing by the National Labor Relations Board 
as outlined by the act had already been concluded, and the statutory 
method for taking the matter into court was being pursued. That 
the court could not accept jurisdiction sooner is shown by the 
Myers case, supra. 


[5,6] The question then arises whether the administrative remedy 
rule applies where the one harmed by the administrative order is 
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the defending party in the equity action. The doctrines of primary 
jurisdiction and of administrative finality are equally persuasive 
where the issue is raised by defending parties as where it is raised 
by moving parties. A consideration of the defense in an enforce- 
ment action would nullify the uniformity achieved by devising a 
single procedure for testing orders promulgated in accordance with 
the terms of the Act. (Again we note that we are not discussing 
invalidity apparent on the face of such orders.) 

Courts before have refused to hear defendants on points sus- 
ceptible of correction by administrative procedures. In Bradley v. 
Richmond, 227 U. S. 477, 33 S.Ct. 318, 57 L.Ed. 603, a defendant, 
convicted of conducting business without a license, was not permitted 
to complain of his discriminatory classification under the licensing 
act because he had failed to pursue his administrative remedy, there 
being no want of due process in the scheme of the act. Very recently 
the Supreme Court refused to consider constitutionality as a de- 
fense in a criminal case under the Emergency Price Control Act of 
1942 where the defendant had not attempted to question a price 
regulation through the channels and during the time provided in 
the act. Yakus v. United States, 64 S.Ct. 660: The court found no 
lack of due process of law although the Emergency Price Control 
Act requires the enforcement of regulations made under it until the 
final disposition of a case on judicial review, that is, until the com- 
pletion of the statutory procedure for review. 

With respect to orders concerning rents under the Emergency 
Price Control Act the Supreme Court commented in Bowles v. Wil- 
Tinaham, 64 S.Ct. 641, 650: “Here Congress has provided for 
judicial review of the Administrator’s action. To be sure, that 
review comes after the order has been promulgated; and no pro- 
vision for a stay is made. But as we have held in Yakus v. United 
States, supra, that review satisfies the requirements of due process. 
As stated by Mr. Justice Brandeis for a unanimous Court in PAz/lips 
v. Commissioner, 283 1.S. 589, 596, 597, 51 S.Ct. 608, 611, 75 L.Ed. 
1289. ‘Where only property rights are involved, mere postponement 
of the judicial enquiry is not a denial of due process, if the oppor- 
tunity given for the ultimate judicial determination of the liability 
is adequate. [Citing cases.] Delay in the judicial determination 
of property rights is not uncommon where it is essential that govern- 
mental needs be immediately satisfied.’ ” 

[7] There is no question but that the Agricultural Marketing 
Agreement Act satisfies the requirements of due process and provides 
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for an adequate judicial determination of property rights. Even 
before the issuance of an order by the Secretary of Agriculture, he 
must give notice of and an opportunity to be heard on a proposed 
order, § 608c (8) and (4). After the issuance of an order a petition 
to the Secretary for modification and exemption and a hearing there- 
on, and subsequently full judicial review in a federal district court, 
is sanctioned, § 608c(15). 

We conclude that the district court herein properly refused to re- 
ceive evidence offered to establish the invalidity of Order No. 53 
as it applied to appellants. 

Affirmed. . 


Wawa Darry Farms, INc., v. WICKARD, 56 F. Supp. 67. Decided June 30, 1944. 
DISTRICT COURT, E. D. PENNSYLVANIA 


Constitutional Law—Arbitrariness—Confiscation 


Secretary’s order fixing 31 miles from City Hall, Philadelphia, as a point 
beyond which a receiving station allowance or differential is permitted 
and denying such differential to plants between 11 and 31 miles from that 
point is not arbitrary, unreasonable or confiscatory as applied to a receiv- 
ing station 18 miles from such point, and hardship that may result from 
such regulation is a necessary concomitant of all social and economic 
change, as in this case, tending to benefit handlers subject to the order.* 


Administrative Law—Judicial Review of Secretary’s Ruling— 
Trial De Novo—Suflficient Evidence 


The review provisions of the Agricultural Marketing Agreement Act do not 
authorize a trial de novo, and only require a determination as to whether 
there is sufficient evidence to support the Secretary’s findings. 


Administrative Law—Judicial Review of Administrtaive Ruling— 
Substantial Evidence 


Courts may not disturb an administrative ruling supported by substantial evi- 
dence, even though upon a consideration of all the evidence, they might 


have reached a different conclusion. 


Constitutional Law—Classification—Arbitrariness—Burden of Proof 

The burden of showing that legislative or administrative classifications are 
arbitrary and discriminatory is upon the party challenging them, and the 
proof of such discrimination may not be remote or fanciful. 

Action by Wawa Dairy Farms, Inc., against Claude R. Wickard, 
Secretary of Agriculture of United States of America, to review a 
ruling of the defendant, wherein Inter-State Milk Producers Co- 
operative intervened. On defendant’s motion for summary judg- 


ment. 
Motion granted. 


*Reference to each point involved in this case will be found in Index-Digest in this issue ¢ 
Agriculture Decisions.— 
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Ellwood J. Turner, of Chester, Pa., and James F. Masterson, of 
Philadelphia, Pa., for plaintiff. 

James P. McCormick, Asst. U. S. Atty., and Gerald A. Gleeson, 
U. S. Atty., both of Philadelphia, Pa., Zhomas F. Green, Jr., and 
Clarence H. Girard, Office of Solicitor, Department of Agriculture, 
both of Washington, D. C., and Leonard O. Carson, Regional Atty., 
and Rogers N. Robinson, Office of Solicitor, Department of Agricul- 
ture, both of Philadelphia, Pa., for defendant. 

A, Evans Kephart, of Philadelphia, Pa., for intervener Inter-State 
Milk Producers Cooperative. 

Barb, District Judge. 

This action was instituted by plaintiff under Section 8c (15) (B) 
of the Agricultural Marketing Agreement Act of 1937, 7 U.S.C.A. 
§ 608¢ (15) (B), to review a ruling of the Secretary of Agriculture 
in a proceeding under Section 8c (15) (A) of the Act, 7 U.S.C.A. 
§ 608ce (15) (A). , 

The Agricultural Marketing Agreement Act is designed to estab- 
lish prices to farmers at a level which will give agricultural com- 
modities a purchasing power equal to that in a base period, i.e., “to 
restore parity prices.” United States vy. Rock Royal Cooperative, 
Ine., 307 U.S. 533, 575, 59 S.Ct. 993, 1014, 88 L.Ed. 1446, 1471. To 
this end the Secretary of Agriculture is authorized to issue market- 
ing orders fixing a minimum price payable by handlers, or distribu- 
tors, of milk, to producers thereof in an amount sufficient to defray 
feed and other costs, and thereby to insure sufficient wholesome milk 
for the public. 

In accordance with the procedure prescribed by Section 8¢ (3) 
and (4) of the Act, a public hearing was held during the last few 
months of 1941 to adduce evidence in connection with a proposed 
marketing agreement and order for the handling of milk in the 
Philadelphia area. An order, Order No. 61, was duly promulgated 
and became effective April 1, 1942. Plaintiff subsequently filed with 
the Secretary of Agriculture a petition asking for a modification of 
specific sections of the order or, in the alternative, that it be de- 
clared exempt from the provisions thereof as provided in Section 
8c (15) (A) of the Act.1 This petition was denied and exceptions 
1 This section reads as follows: ‘‘Any handler subject to an order may file a written peti- 
tion with the Secretary of Agriculture, stating that any such order or any provision of any 
sah cates Oe Set Slociicn tamed ex te be eovumiel Cavesivas. iis Shall Gamenen teat 
an opportunity for a hearing upon such petition, in accordance with regulations made by the 


Secretary of Agriculture, with the approval of the President. After such hearing, the Secre- 
tary shall make a ruling upon the prayer of such petition which shall be final, if in accordance 


with law.” 
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were filed and argued before the Secretary of Agriculture on Jan- 
uary 27, 1943. On April 30, 1943 the Secretary filed findings of fact 
and an order denying plaintiff the relief it sought. Thereupon plain- 
tiff instituted the present action for review of the ruling of the Sec- 
retary. 

Defendant filed an answer to the complaint, and an answer was 
likewise filed by Inter-State Milk Producers Cooperative, which was 
permitted to intervene in the proceedings on behalf of producers 
- dealing with plaintiff. A certified copy of the proceedings before 
the Secretary were incorporated as part of his answer. The Secre- 
tary then moved for judgment on the pleadings in accordance with 
Rule 56 of the Federal Rules of Civil Procedure, 28 U.S.C.A. fol- 
lowing section 7238c. 

Plaintiff is a Pennsylvania corporation engaged in the handling 
of milk for distribution in the Philadelphia area. Since 1929 it has 
maintained a receiving, processing and bottling plant in Delaware 
County about eighteen miles from City Hall, Philadelphia, and a 
distributing plant within the limits of that city. In the former 
plant milk is received, weighed, tested and cooled and stored until 
processed and bottled. All but a small percentage of this milk is 
distributed by plaintiff in Philadelphia. The milk is received from 
about 130 producers at an average distance of thirty miles from the 
Delaware County plant. 

Order No. 61 contains a complex set of regulations designed to 
establish uniform minimum prices to producers of milk distributed 
in the Philadelphia marketing area. The precise issue involved in 
the present case, however, may be sufficiently narrowed that many 
of the complexities may be disregarded. For present purposes the 
order may be regarded as setting up a zone within eleven miles of 
City Hall, Philadelphia, and establishing a uniform minimum price 
for milk of like quality, payable by each handler to the producers 
from whom it is received. A second zone is set up for the area 
beyond eleven miles from City Hall but within thirty-one miles 
thereof. For milk received in this zone handlers are permitted to 
reduce the Philadelphia minimum price by an amount specified in 
a schedule and graduated upward as the distance of their plants 
from City Hall, Philadelphia, increases. This differential may be 
designated as a “transportation allowance” or “transportation dif- 
ferential”. For handlers who receive milk at a plant in the zone 
beyond thirty-one miles from City Hall, a transportation differen- 
tial is similiarly allowed and an additional differential, which may 
be designated as a “receiving station allowance” or “receiving sta- 
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tion differential” is permitted as a deduction from the Philadelphia 
minimum price. 

Receiving stations are plants which receive, test, weigh and cool 
milk received from producers. They may be combined, as in plain- 
tiff’s case, with a processing or bottling plant, or they may ship the 
milk to a city plant for processing, bottling and distribution. Re- 
ceiving stations perform a service for the producers of milk in that 
they supply what individual producers do not have. This service 
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ae consists principally in the cooling of the milk and its preservation 
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ane in good condition until it reaches the city market. In this connec- 
‘ith tion there is the additional factor that the bacteria count is kept 






lower, which entitles the producer to a slightly higher price from 
the handler by way of a bonus. Receiving stations often perform 
the further service of relieving the producer from the necessity of 
delivering milk at inconvenient times. 

Plaintiff’s complaint attacks the differential established in Order 









“pr No. 61 on the grounds that there is no substantial evidence in the 
Z record to establish their establishment, and that they are arbitrary, 
pie unreasonable, discriminatory and confiscatory as applied to plain- 






tiff. Its contention, in its simplest and basic form, is that there is 
nothing in the evidence which justifies the fixing of the line thirty- 
one miles from City Hall, Philadelphia, as the point beyond which 
a receiving station allowance or differential is permitted and deny- 
ing such differential to plants between eleven and thirty-one miles 
from that point. It contends that its plant, which is eighteen miles 
from City Hall, Philadelphia, renders essentially the same service 























= to the producers as do those beyond thirty-one miles, and that the 
ny failure to grant a similar allowance to it gives a crippling competi- 
he tive advantage to competing handlers distributing in the Phila- 
of delphia marketing area and having receiving stations beyond thirty- 
= one miles from City Hall. It further contends that the result of the 
sai enforcement of this order as to it will be to ruin the value of its 
oad plant in Delaware County, in which it has a very large investment, 
les and to imperil or destroy its ability to continue operations. 
. The Secretary of Agriculture contends that there is substantial 
‘ts evidence to justify the line of demarcation at thirty-one miles; that, 
a. specifically, the services rendered to producers by receiving stations 
f. that close to the eleven mile line representing the Philadelphia metro- 
politan area are too insubstantial to warrant any allowance in ad- 
oy dition to the transportation allowance; and that to grant such an 
= allowance would be unfair to the producers and destructive of the 






fundamental purposes of the order. 
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A brief consideration of the prior practices in the marketing of 
milk in the area may be helpful in understanding and resolving 
these contentions. The cost of getting milk to the city market has 
always been borne by the producer either in shipping his milk di- 
rectly to the city market or by a deduction from the price he received 
if he delivered it to a receiving station outside the marketing area. 
For the further services rendered by receiving stations, such as the 
cooling of the milk and keeping it in good condition until it reached 
the city market, and such other benefits to the producer as have been 
indicated above, an additional reduction in the price was customarily 
made by the handlers. 

As indicated previously, plaintiff’s challenge of Order No. 61 is 
directed to its prohibition of the additional differential for receiv- 
ing stations between eleven and thirty-one miles from City Hall, 
Philadelphia, and its allowance to stations beyond that zone. It 
argues not without considerable force, that the very fact that pro- 
ducers for whose benefit the act and order purport to be designed 
have been willing to accept the lower price resulting from plaintiff’s 
receiving station deduction in preference to shipping it directly to 
the city market demonstrates that they recognize and concede the 
value of the services rendered by plaintiff’s plants.2 It further argues 
that the evidence in no way supports the Secretary’s conclusion that 
it does not perform for its producers the same service that receiving 
stations beyond thirty-one miles perform for their producers, and 
lays particular emphasis on evidence as to the difficulties the pro- 
ducers would have in getting their morning milk to the city market 
before nine o’clock in the morning, as required by health regula- 
tions, if they were to ship directly. 

In support of the challenged provisions of Order No. 61, the Sec- 
retary relies on evidence, inter alia, that improved highways and 
motor transportation conditions have considerably decreased the 
service rendered by receiving stations “close-in” to the market; that 
many of such “close-in” stations have been closed by the handlers; 
that milk is hauled from farms directly to the market area, maxi- 
mum distance of 75 miles and an average distance of 30 to 35 miles; 
and that it can be brought this distance in a satisfactory condition. 
The Secretary also refers to evidence that actual hauling costs are 
less than the amounts allowed handlers in the “transportation dif- 


2The fact that intervenor, representing producers selling milk to plaintiff, vigorously sup- 
ports this order which results in a higher minimum price to producers selling to plaintiff and 
delivering to its plant obviously does not detract from the significance of the fact thati they 
were willing to accept a lower price rather than ship their milk directly. Naturally, these pro- 
ducers have everything to gain if they can continue to use plaintiff's facilities and nevertheless 
obtain a higher minimum price. 
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ferential”, and argues that plaintiff is in fact compensated by reason 
thereof for any slight service which it may render to its producers. 

[1-4] Section 8c (15) (A) of the Act provides that the Secre- 
tary’s ruling on a petition filed under Section 8¢ (15) (A) of the 
Act “shall be final, if in accordance with law.” It has been uni- 
formly held that the review provisions of this section do not author- 
ize a trial de novo, but rather require a determination merely of 
whether there is sufficient evidence to support the Secretary’s find- 
ings. New York State Guernsey Breeders Co-op., Inc., v. Wallace, 
D.C., 28 F.Supp. 590; Vogt’s Dairies v. Wichard, D.C., 45 F.Supp. 
94; M. H. Renken Dairy Co. v. Wichard, D.C., 45 F.Supp. 332; 
Queensboro Farm Products v. Wickard, D.C., 47 F.Supp. 206, af- 
firmed 2 Cir., 137 F.2d 969; Cosgrove v. Wickard, D.C., 49 F.Supp. 
232. And it is a generally recognized principle that a court may 
not disturb an administrative ruling supported by substantial evi- 
dence, even though the court, upon a consideration of all the evi- 
dence, might have reached a different conclusion. Swayne & Hoyt 
v. United States, 300 U.S. 297, 304, 57 S.Ct. 478, 81 L.Ed. 659, 664; 
Marshall v. Pletz, 317 U.S. 383, 388, 63 S.Ct. 284, 87 L.Ed. 348, 351; 
Federal Security Administrator v. Quaker Oats Co., 318 U.S. 218, 
228, 63 S.Ct. 589, 87 L.Ed. 724, 730. And finally, it is recognized that 
the burden of showing that legislative or administrative classifica- 
tions are arbitrary and discriminatory is upon the party challeng- 
ing them, and that proof of such discrimination may not be remote 
or fanciful. Borden’s Farm Products v. Baldwin, 293 U.S. 194, 209, 
55 S.Ct. 187, 79 L.Ed. 281, 288; United States v. Rock Royal Co- 
operative, Inc., 307 U.S. 533, 567, 59 S.Ct. 993, 83 L.Ed. 1446, 1467. 

[5] Applying the above principles, I am unable to say that there 
is no substantial evidence to support the Secretary’s findings or that 
Order No. 61 is arbitrary, unreasonable and confiscatory as applied 
to plaintiff. All parties concede that receiving stations at a con- 
siderable distance from the city market perform valuable service to 
the producer for which the handler is entitled to compensation in 
the form of a minimum price lower than that payable for milk de- 
livered directly to the city market. It is equally obvious that a 
receiving station extremely close to the city market, as, for exam- 
ple, within a mile thereof, performs negligible service to the pro- 
ducer and should not be permitted a receiving station allowance. 
At what distance from the city market the service becomes suffi- 
ciently valuable to warrant the allowance of a differential is a mat- 
ter which is peculiarly within the scope of matters properly deter- 
minable by administrative agencies and tribunals with technical 


. 
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knowledge and skill in the problems involved. In the determination 
of the intricacies of such problems, termed by Judge Frank as “ex- 
quisitely complicated,”* perfect justice cannot be done to all, and the 
creation of reasonable categories is bound to work hardship on some. 
Hardship to some is the necessary concomitant of all social and eco- 
nomic change tending to benefit the many. 

Such hardship, however, does not form a basis for the allowance 
of the plaintiff’s alternative contention in the present case that the 
Secretary of Agriculture should have exempted it from the provi- 
sions of Order No. 61. In view of the Secretary’s finding, supported 
by substantial evidence, that plaintiff does not render sufficient 
service to producers to justify a receiving station allowance, exemp- 
tion of the plaintiff from the order would be inequitable to the pro- 
ducers, in that they would be required to pay for a service not ob- 
tained, and would be discriminatory to competing handlers. 

[6] Finally, plaintiff has argued at length that this matter may 
not be disposed of upon a summary judgment under Rule 56 of the 
Federal Rules of Civil Procedure, because the pleadings show numer- 
ous issues as to material facts. This contention is without merit. 
As pointed out previously, the determination whether the Secretary’s 
ruling is “in accordance with law” is based upon the record before 
him rather than upon a trial de novo. If the motion for judgment 
were denied and the case proceeded to trial, the identical record 
would then be before the court and nothing else. It is therefore 
obvious that there are, under the pleadings, no such issues as to any 
“material” facts which would warrant denial of the motion in favor 
of disposition of the case by trial. 

Defendant’s motion for summary judgment is granted. 


“8 Quegnaboro Farm Products, Inc., v. Wickard, 2 Cir., 187 F.2d 969, 974. 
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UNITED STATES v. Dunn, 55 F. Supp. 535. Decided March 22, 1944. 
DISTRICT COURT, S. D. NEW YORK 


Violation of Federal Seed Act—False Seed Advertisement—Dedimus 
Potestatem—Burden to Estabish Defense 


In a prosecution charging the defendant with violation of the Federal Seed 
Act by disseminating false advertisements representing seed for sale as 
“Dwarf Essex Type Rape Seed,” whereas in fact the seed was not of this 
type but was an annual rape seed not suitable for forage purposes, the 
defendant’s application for dedimus potestatem to take deposition of two 
persons residing in Argentina, for the purpose of showing that the seed 
was in fact as represented, is denied, since the availability to the de- 
fendant of other experts in the United States to establish such defense 
was not denied by him, and therefore, he has not sustained his burden 
to the satisfaction of the court.* 


Proceeding by the United States of America against Arthur G. 
Dunn under an information charging the defendant in three counts 
with violation of Section 205 of the Federal Seed Act, 7 U.S.C.A. 
§ 1575. On defendant’s motion for a commission dedimus potestatem, 
pursuant to 28 U.S.C.A. § 644, to take the depositions of two spe- 
cifically named persons, residents in Buenos Aires, Argentina. 

Motion denied. 

James B. M. McNally, U. S. Atty., and Martin J. McLaughlin, 
Asst. U. S. Asst. Atty., both of New York City, for United States. 

Morris Rosoff, of New York City, for defendant. 

Moscow1tTz, District Judge. 

This is a motion by defendant for a commission dedimus potes- 
tatem, pursuant to 28 U.S.C.A. § 644,! to take the depositions of two 
specifically named persons resident in Buenos Aires, Argentina. 

The .defendant is charged by information in three counts with 
violation of Section 205 of the Federal Seed Act, 7 U.S.C.A. § 1575, 
and more particularly with disseminating and causing to be dissemi- 
nated a false advertisement representing seed for sale as “Dwarf 
Essex Type Rape Seed”, whereas in fact the said seed was not of 
this type but was an annual rape seed not suitable for forage pur- 
poses. 

The Government opposes the application on the ground that it is 
not necessary to establish guilty knowledge or intent to prove the 
violation charged and that the depositions are sought merely 
to show reliance by the defendant on representations made by 
his suppliers in Argentina. The statute which is alleged to 


have been violated is malum prohibitum and intent is not an 
1403 
*Reference to each point involved in this case will be found in Index-Digest in this issue of 


Agriculture Decisions.—Ed 
1 The statute, insofar as pertinent, reads: “In any case where it is necessary, in order to pre- 
vent a failure or delay of justice, any of the courts of the United States may grant a dedimus 


potestatem to take depositions according to common usage; * * *.”’ 
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element of the crime of violating it; if the defendant were seek- 
ing to prove that the persons in Argentina vouched the seeds 
to be of the type advertised and that he, the defendant, acted 
solely in reliance upon the statements made to him, having no inde- 
pendent knowledge, clearly the depositions would be superfluous. 
But the defendant denies that this is his purpose in requesting the 
depositions and counters that he wishes to show that the seed he is 
accused of having falsely advertised is in fact “Dwarf Essex Type 
Rape Seed” as represented and has the properties of the product so 
désignated. 

[1,2] Although there is some division amongst the cases, the 
weight of authority favors the construction of the statute, since it 
says “in any case” which holds that courts have the power to grant 
commissions to defendants to take depositions in criminal cases. 
Wong Yim v. United States, 9 Cir., 1941, 118 F.2d 667, certiorari 
denied 313 U.S. 589, 61 S.Ct. 1112, 85 L. Ed. 1544; United States v. 
Hoffman, D.C.,S.D.,N.Y., 1938, 24 F.Supp. 847; United States v. 
Cameron, C.C. 15 F. 794; United States v. Wilder, C.C., 14 F. 393. 
However, the discretion of the court can only be exercised in the 
event that the defendant sustains the burden which is placed upon 
him of proving that the deposition is “necessary, in order to pre- 
vent a failure or delay of justice”. Wong Yim v. United States, supra 
[118 F.2d 668]. 

[3] Annexed to the papers in opposition, the Government offers 
an affidavit of William A. Davidson, Chief of the Seed Division of 
the Green* Products Branch of the Office of Distribution of the War 
Food Administration, setting forth a list of persons, some employed 
by various branches of the government and others not in govern- 
ment employ, who are qualified by training and experience to testify 
to the identity and properties of the various species of seed, includ- 
ing “Dwarf Essex Type Rape”. Since the availability to the de- 
fendant of these and probably other experts in the United States to 
establish his defense is not denied by him, he has not sustained his 
burden to the satisfaction of the court. Rather than being necessary 
to prevent the delay of justice, it appears that granting of the ap- 
plication would unduly postpone the trial of the merits. 

The motion is denied. Settle order on notice. 


* Grain.—Ed. 
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ADMINISTRATIVE ACTION 
Estoppel 

An administrative officer should not overlook the letter of 
the law or regulation in order to obviate a hardship in an 
emergency, only at the expense of having its generosity 
estop him when the emergency is passed, for such a doc- 
trine would assist in the development of a breed of ad- 
ministrative officers, apparently predicted by some proph- 
ets, in whose veins would run ink instead of blood 


ADMINISTRATIVE ASSESSMENTS 
Inapplicability of provisions of section 10(b) of act to provi- 
SiG TOMAR 1G bon ne eee igen scoce eect 


ADMINISTRATIVE LAW 
Nature of Proceeding Under Section 8c(15)(A) of Act 

Whether or not some fairer methods for petitioner’s opera- 
tions could have been devised, such as a proration of the 
excess plant loss among the several sources of milk, it is 
not within the province of this proceeding to examine 
the problem de novo as this is a review proceeding for 
consideration as to whether what was done was in ac- 
cordance with law 


ESTOPPEL 
Inapplicability of principle of, to unauthorized administrative 
action 
METHOD OF OPERATION 
Determination of, as not within province of' proceeding under 
section 8c (15) (A) 


Will not be examined 


ORDER No. 27 (NEW YORK) 
Accounting by Handler for Milk “Received from Producers” 
Since Order No. 27, as amended, makes handlers responsi- 
ble for accounting and payment for milk “received from 
producers,” a handler operating a plant where milk is 
received from producers is responsible for milk caused to 
be delivered to its plant from producers by another per- 
son, regardless of whether the milk was “purchased” from 
producers by the handler operating the plant 


Proration and Computation of “Unaccounted for’ Milk 
Where petitioner, a handler under Order No. 27, contests 
payment as Class I priced for “unaccounted for” milk, or 
plant loss in excess of 2 percent of receipts from produc- 
ers, at its plant where it received milk from producers, 
from other plants and from other handlers, it is held that 
(1) there can be no proration of the “excess plant loss” 
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METHOD OF OPERATION—Continued 
Proration and Computation of “Unaccounted for’ Milk—Continued 

between Class I priced and Class I unpriced uses of un- 
accounted for milk because Article III, section 2, of the 
order by implication requires that excess plant loss be 
classified Class I priced, and (2) the practice of consider- 
ing all excess plant loss at petitioner’s plant as milk re- 
ceived from producers is not shown by petitioner to be un- 
authorized under the order, or to be so unreasonable or 
discriminatory as to be invalid ............__.......___ 


















‘“‘PURCHASED” 
Intentional omission of word, in order, to minimize administra- 
tive difficulties and to make plan work ___-----__-__-__-____ 







Word used in section 8c(5) of act as extending to milk acquired 
Por erences ke 5 iced a ca ceeae Rtee ee ee cecees 










SECTION 8c(5) oF AcT 
Word “purchased” used in, as extending to milk acquired for 
MINT MOUIDE | hic cee oes ami eee la ewbeeieo sends 










SECTION 8c(15)(A) oF AcT 
Dimer of proepening wider: 2 ooo. on oo ee eke 










SECTION 10(b) oF Act 
Inapplicability of provision of section 10(b) of act to provisions 
relating to administrative assessments  ~__-_-__-____________ 











SELECTIVE CLASSIFICATION 
Record disclosing amounts of milk received from other handlers 
considered as utilized by agreement pursuant to practice of_ 










TITLE TO MILK 
Technical consideration of, not governing in view of provisions 


of order and regulatory scheme employed -__--__-_--___-__ 










“UNACCOUNTED FOR’ MILK 
Propatien GEG COMPUINNON OF acne cnc eee cece cen ek cock hens 
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Books AND RECORDS 


False Entries 
Since respondent admitted the making of false entries in its 


records, but denied that they were willfully made with 
intent to violate the act, it is ordered that respondent 
shall keep records correctly disclosing all transactions 
in its business including the true name of the persons 
from whom it buys and sells livestock -_-__._-_________ 
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age A.D. 
No. Page 
CEASE AND DESIST 
Clearing Trade Without Being Registered 

Respondent, a registered market agency, is ordered to keep 

the full records required, to cease and desist from clear- 

ing trades for another without being registered to clear, 

and to discontinue any arrangement under which an un- 
registered employee acts as a dealer in livestock _____--- 753 862 





False and Incorrect Records 

Respondents, a market agency, are ordered to cease and 
desist from making false and incorrect records in con- 
nection with their business transactions, and are ordered 
to keep full and correct records as fully and correctly dis- 
close all their business transactions ~-._-------- ------ 


47 










Violation of Act 

Respondent, a live poultry dealer, having admitted the facts 
and waived hearing, and both parties having consented 
to a cease and desist order by not excepting to the exam- 
iner’s proposal of such order, the respondent is ordered 
to cease and desist from making false entries in its rec- 
ords and is ordered to keep full records --------------~- 









Respondent, a registered market agency at a-posted stock- 
yard, having admitted being insolvent, diverting shippers’ 
funds, making false entries in reports and records, and 
overcharging customers for feed and bedding, is ordered 
to cease and desist from violations of the act, and his 
registration is suspended for six months and until such 
time thereafter as he shows himself solvent __-------___ 











DAMAGES 
Breach of Contract 
Where complainant consigned a number of head of steers to 


respondent, a market agency, for sale on a commission 
basis and the respondent sold the steers to the other re- 
spondent in this case at an agreed price per hundred- 
weight, but later, on the same day, the purchaser notified 
the seller that a lesser sum would be paid for the steers 
and that if these terms were not acceptable the seller 
could take the steers back, and the latter had the cattle 
returned and sold them at a loss, it is held that the buyer 
violated the act by breaching the contract either deliber- 
ately or because of a mistake of fact on its part, and 
therefore, complainant is entitled to reparation in amount 
which represents the loss sustained by him __-_----____ 






















DISMISSAL 
Failure to Prove Claim 
Complaint seeking reparation for shortage in proceeds from 


the sale of a cow by respondent for account of complain- 
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DisMissaAL—Continued 
Failure to Prove Claim—Continued 
ant dismissed on the ground that complainant failed to 
prove his claim as to incorrect weight ..-----------_--- 751 
EVIDENCE 
751 


PEDDIE CNR oS i aie rat cians 


EXAMINER'S FINDINGS 
Effect of Failure to Except to 
Although some findings recommended by the examiner are 
not supported by the record, they are included in this 
proceeding because neither party excepted to them, but 
the recommended order concerning false reports is not 
followed because of the finding that they were not willful. 753 


EXAMINER'S REPORT 


Per Or ears 16 GRORNt 40 on55 sess och eh seecacese sco ccdkand 755 
EXCEPTIONS 
Effect of failure to except to examiner’s findings __-___-__-__--~- 753 
FaLsE REPORTS 
SOR OM OOORIBG oo nk aaa want an whnls based ce ntane 753 
JOINT AND SEVERAL LIABILITY 
Reparation for loss of animal ------------- Jie re ene ees 754 
REASONABLE STOCKYARD SERVICES 
PE EIEIO 28 i en Seana eeme enn aaauie 754 
REGISTRATION 
Clearing trades without being registered ~-------------------- 753 
Suspension of --__------ i a etl cat tie gs vl el ate 752 
REPARATION 
Misrepresentation 
Where complainants instructed respondent to purchase one 
earload of cattle, and respondent purchased a number of 
head of cattle and billed the complainants accordingly, 
but subsequently the respondent changed the invoice so 
as to bill the complainants on the basis of the range 
weights rather than the Kansas City weights, and com- 
plainants made payment on basis of range weights, 
whereas the purchase was made on basis of Kansas City 
weights, to the complainants’ detriment, it is held that 
since the allegations of the complaint have been admitted, 
there is no occasion for an oral hearing, and therefore, 
reparation should be awarded complainants in the 
amount of the loss sustained by them -_-_------____-___ 759 


Reasonable Stockyard Services 


Failure to Render 
Where respondents failed to render reasonable stockyard 
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REPARATION—Continued — 
Reasonable Stockyard Services—Continued 
Failure to Render—Continued 

services by failing properly to allocate responsibility . 
for the care of livestock in the holding pens as a re- 
sult of which one of the hogs consigned by complain- 
ant for his account became overheated and died, it is 
held, respondents are jointly and severally liable for 
reparation in amount due complainant for loss of the 
I i hi a ea i gE 754 


REPARATION FOR— 
GN OE OnE. 35 ot cess dence eee 758 
Failure to render reasonable stockyard services __-_--._-____-_ 754 


SUSPENSION ORDER 
Effective date of, postponed _.-----.-__--.---_______ adhe tote 756 


SUPPLEMENTAL ORDER 
Postponement of Effective Date of Order 
At request of respondent, the effective date of the suspension 
of registration order of September 19, 1944, is postponed 
to December 8, 1944, to enable respondent to present the 
matter herein to the courts in the manner provided by 
CRO GO as oo re en ce can anid tae ee ea 756 


VIOLATION OF ACT 
ROMER Ol: GORRONO® 5 ince con dcawanaecckuwsbedee ss teases 758 


Divertins ahiopior’y Dieds.... 2.65 os nc ceesewncke cues 752 


Makine false and incorrect records .....~...- =... 522232042 760 


Die Ei Oe ONIN ss 2 oe ae ea aesa eae 752:862; 755 


Overehereine COMGIBOIE. =..2242sebatcccdcsssecnedaskseekaseuss 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930 


ACCEPTANCE 
Dominion Over Goods As Constituting 

Since the assumption of dominion over the goods involved 
herein constitutes an acceptance of them, in such case, 
the right is reserved to the buyer to recover damages as 
a result of the breach of contract, but in view of the fact 
that, respondent has not shown a breach by the complain- 
ant of any part of the contract, the respondents’ return- 
ing the celery to the complainant is held to be a rejection 
without reasonable cause, and therefore, the complain- 
ant is awarded reparation for the full amount of the 
purchase price as it was impossible to resell the celery_. 774 


Failure to reject within 24 hours rule as constituting ---__-_-_- 769 
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ATTORNEY AT LAW 


Service on 
Only after an attorney has been established of record in the 
formal proceeding by filing a pleading or by entering 
an appearance, it is the practice to proceed directly 
through the attorney instead of the party he represents-_- 


bn 


CONTRACT OF PURCHASE AND SALE 
Effect of Failure to Object to Terms of Broker’s Confirmation 

While one of the parties to a sale negotiated by a broker has 
the right to complain of the terms of the confirma- 
tion drawn by the broker, in absence of immediate ob- 
jection being made, the broker’s confirmation of the sale 
must be considered as correctly setting out the contract, 
BENGE a a ND oa i 764 


CONTRACTS 
Rescission of 


767 


COUNTERCLAIM 
IMIR PN 9 Se ee Oy ee re Tas coca SOtleoLs FG 


DAMAGES 
Failure to Deliver in Accordance with Contract Specifications 
: Since the measure of damages for failure to deliver in ac- 
: cordance with the contract specifications is the difference 
between the value of the produce at the time of delivery 
and the value they would have had if they had met the 
contract specifications, and complainant did not prove its 
measure as there is nothing in the record which estab- 
lishes the value of the produce at the time of delivery, 
the complaint for reparation in this proceeding is dis- 
MIRRRG oun h cacnk se ae ce tee paeeaeee ee stewe te aaeseeee 771 


Measure of, resulting from failure to deliver _.___.___-----____ 764 


ODLOOOIIONG. GE OOMINMOEIGD .~ oonc5 eens cancbadantcsecascce= 764 


DEFAULT 
Allegations in complaint deemed admitted by ----------------- 774 


Setting Aside Proceeding 
Default proceeding may be set aside to allow the filing of 
an answer upon motion or petition of the defaulted party 
if supported by proof of excusable neglect --.----------- 7172 


Waiver of oral Hearne bY 2...32cc0ncococccoessseceeel ese ee 9 tt4 


DISMISSAL 
Complaint for Reparation 
Failure to Sustain Burden of Proof 
Where complainant has failed to sustain the burden of proof 
by a preponderance of the evidence to show that the pro- 
duce at the time of arrival at destination did not grade 
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DismMissaAL—Continued 
| Complaint for Reparation—Continued 
Failure to Sustain Burden of Proof—Continued 
U. S. No. 1, and thereby failed to meet the specifica- 
tions of the contract entered into by the parties, the 
complaint for reparation in this proceeding is dismissed_ 771 910 


j DOMINION OVER Goops 
Exercise of, as constituting acceptance _____--__--.-______--_- 774 919 


EVIDENCE 
Burden of proof as to— 
failure to deliver in accordance with contract specifications__ 771 912 


Facts showing— 
lack of guarantee that shipment would arrive on or before 


I I si Sea cto paridbiccreieg ex exp aaa ae eee 773 «917 
Facts showing— 
resale was made promptly and in good faith _..__-____-_-- 765 891 
Federal inspection certificate as prima facie evidence of truth 
of statements thavem contained ... =... .......26.66 ceneuncne 765 891 
Insufficiency of proof of damages _------ pa Sal ag eg ashen 768 905 
FAILURE TO GIVE INSTRUCTIONS 
Mimlect:. of, as to Initially teed care 4... 520 nese aoe 768 905 
FEDERAL INSPECTION CERTIFICATE 
Prima Facie Evidence 
Under the provisions of the act, the Federal inspection cer- 
tificate is prima facie evidence of the truth of the state- 
ments therein contained, and a very strong case must be 
made out to overcome the weight of a Federal inspection 
COR UNOIRD 5a enh en ee oe eee 765 888 
i LICENSES 
i Denial of Application for 
} Application for license is denied because it contained false 
j statements and was made for the ienefit of a person pre- 
viously found unfit for license, and request for further 
i hearing and oral argument denied because they would 
| Sebve Do Udell]: NaghORe.« ... 2 2 5 oe ao eee ea cet 762 880 
Suspension of, to Stay Ineffective 
; Since respondent complied with prior order directing him to 
file certain request and consent, the probationary suspen- 
( sion of his license determined in prior order shall not 
; identi GUINONING 3 eee aoa eee 761 879 
MOTION TO DISMISS 
i Granting of, as to one respondent because it was no party to 
' contract and improperly joined as such -_-_ _------------- 765 892 
ORAL ARGUMENT 
} Denial of seaeet Fie 3 2 5222222520250 22 2545 ek eee eae 762 882 
} 





946 INDEX-DIGEST OF AGRICULTURE DECISIONS 


OCTOBER 1944 


PERISHABLE AGRICULTURAL COMMODITIES ACT, 1930—Continued 


A.D. 
No. Page 
PRINCIPAL AND AGENT 


Duty of broker to report facts to his principal ~------- eee 766 895 
Negligence of broker as that of his principal __--_--._._--------- 766 895 


PROCEEDING 
Order vacating prior order and providing for reopening of---- 763 883 


REHEARING 
Denial of Petition for 

Respondent’s petition for rehearing, for the purpose of set- 
ting aside the original reparation order on the ground 
that the formal complaint and report of investigation 
were misplaced by respondent’s bookkeeper and the re- 
spondent’s attorney was not personally notified of the 
service of the complaint, denied, because such allega- 
tions in the petition are not verified nor supported by 
any proof, and therefore, the stay order of September 
25, 1944, is set aside and the effective date of the original 
reparation order of August 28, 1944, is changed to 20 
gays atter the date of this order <...:2....-<2<s...-.—+ 7172 «= 912 


REOPENING HEARING 
SPUMERL DOD MPGUGRO TOP oso oo coo cache aes enseaeeccheeeees 762 882 
REPARATION 
Failure to Deliver 
The failure to deliver the car of watermelons in accordance 
with the contract of sale entered into between the parties 
is a violation of the act, and the measure of damages 
for such failure is the difference between the cost of a 
replacement car of like quality and the contract price, 
but since the replacement car is of better quality, and 
costs no more than a car of like quality, the complainant 
should be awarded reparation for actual damages, that is, 
the difference between the cost of the replacement car 
Onil' SRG COnmel POS 25 cis cnc ca acnwksensoeeeuces= 764 884 


Failure to Pay 
Where complainant sold respondent five carloads of potatoes 
which were accepted by respondent who paid for four of 
the loads accepted, and complainant seeks recovery of the 
price of the fifth load, it is held: (1) the load for which 
complainant seeks payment of the price arrived at desti- 
nation in good condition; (2) since respondent submitted 
no proof of damages for delay in shipment of that car, 
reparation is awarded complainant for the price; (3) 
since respondent’s agent was promptly notified that due 
to a scarcity of ice, initially iced cars could not be fur- 
nished, but respondent failed to give complainant instruc- 
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REPARATION—Continued 
Failure to pay—Continued 
| tions, respondent, in effect, consented to shipment of 
the cars without their being initially iced; and (4) re- 
spondent’s counterclaim should be dismissed ~---------- 768 902 


Negligence 

Where respondent as the broker-agent of complainant located 

at Houston, Texas, ordered shipment by express of a car- 

load of plums which respondent expected to sell to sev- 

eral purchasers as pool buyers but only secured orders 

for approximately one-fourth of the load at the time he 

wired complainant to make shipment by express, and 

failed to dispose of the plums as a result of which com- 

plainant diverted the shipment from Houston to Chicago 

where resale was made at a considerable loss, it is held: 

(1) respondent did not agree with complainant that he 

' would be responsible for losses resulting from reship- 

i ment to Chicago and resale at that point; (2) respondent 

by ordering the cars shipped without having received or- 

ders from buyers for the full load and failing to inform 

complainant of such material facts acted negligently; 

(3) the facts alleged and. proved show a violation by re- 

spondent of section 2(4) of the act; and, therefore, rep- 
aration is awarded complainant _______---_- easiness 766 892 


Purchase Price 

Where complainant sold respondent a carload of straw- 
berries at a price f.o.b. shipping point, and respondent 
sold the shipment for complainant’s account and tendered 
to complainant the net proceeds alleging that the ship- 
ment did not arrive at the time guaranteed by the com- 
plainant, it is held: (1) complainant did not guarantee 
that the shipment would arrive on or before a speci- 
fied time; (2) the strawberries conformed to warranty 
and were accepted by respondent; and (3) respondent’s 
failure and refusal to pay the price in full entitle com- 
plainant to an award of reparation in amount of the un- 
paid purchase price ..........=.-.. sia ears a eng a 773 «914 


Rejection of Shipment 
Where complainant sold to respondent a carload of oranges 
consisting of different sizes in half-box bags, and. respond- 
ent refused to accept the shipment claiming that there 
was a shortage of oranges in the bags, but under a subse- 
quent agreement with complainant, respondent trans- 
ported the oranges to another market where resale was 
made for net proceeds less than the original sale price, it 
is held: (1) since oranges are sized by machinery and 
are not counted into bags, some reasonable tolerance or 
variation from the actual number called for should be 
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REPARATION—Continued 
Rejection of Shipment—Continued 
recognized; (2) since the average shortage for the load 
was less than 1% percent, such shortage was within a 
reasonable tolerance; (3) respondent’s rejection of the 
shipment was without reasonable cause, and therefore, 
reparation should be awarded complainant; and (4) re- 
spondent’s counterclaim is dismissed because it is found 
that the parties had agreed to a rescission of the con- 
SU) seeeee eee sal eh ctl Sark xcs cl cap ah ae a vg a 


Where complainant sold to the respondent a car of asparagus 
and upon arrival of the shipment at destination, re- 
spondent rejected the produce because of alleged poor 
quality and condition of the asparagus, it is held that 
since the evidence discloses the average of decay in the 
produce was not more than 1 percent tolerance permitted 
for U. S. No. 1 Grade Asparagus, the contention of re- 
spondent that good delivery was not made due to ex- 
cessive decay is shown without merit, the rejection was 
without reasonable cause, and therefore, complainant 
should be awarded reparation for loss sustained by it 
upon prompt resale of the produce ______-___------_---- 


Where complainant sold watermelons to respondent who re- 
jected them more than 24 hours after delivery, it is held, 
he is deemed to have accepted the produce, and his re- 
jection of the produce after the acceptance was without 
reasonable cause, and therefore, complainant is entitled 
to an award of reparation 


REPARATION FOR— 
RDI IRN a See mewens aac seaueeeasecteeee 


RRNEPO SNM fo sinc Cue enon wan adoseuL eee 

NOE ince: eaten sen wen senerensdanecmenaaheee ss acne 

ORIG MIONNO! 5 occ oo ra etn cee ei een anes 

Rejection of shipment ~-____------- 774:919; 769:909; 767:901; 
REPLACEMENT OF COMMODITY 


UII arctan pai ncn wires a ee cae eee ee 


RESALE 
Damages 
Where complainant has shown that it was impossible to re- 
sell the goods which were rejected by respondent without 
reasonable cause, the complainant is entitled to an award 
of reparation for the full amount of the purchase price-- 


Evidence showing complainant acted promptly and in good faith 
SR REG TING cic crrcntcnw nn bon descentoaaeeieseons 


A.D. 

No. Page 
767 896 
765 888 
769 906 
764 887 
768 905 
766 891 
773 4 8=6917 
765 S91 
764 887 
774 918 
765 891 
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No. Page 
SecTION 2(4) oF AcT 
Negligence of broker as constituting violation of ~------------ 766 895 


STATUTES 
Construction and Interpretation 
Section 2(4) of act construed to include negligence of broker 766 895 


STAY OF PRIOR REPARATION ORDER 
Pending decision on petition for reconsideration __------------ 770 =6909 


STAY ORDER 
ON a i ig aaa Sea ee 772 912 


SUPPLEMENTAL ORDER 
Probationary suspension of license to stay ineffective _._______ 761 779 


Stay of Prior Reparation Order 
Prior reparation order stayed, pending the decision on re- 
spondent’s petition for reconsideration __.__------------- 770 909 


TOLERANCE FOR ORANGES 
NR OU i ie oe cis ely in easels x 767 901 


TWENTY-FourR Hour RULE 
Failure to accept within provision of, as constituting rejection 
TI i ao nastier nda tania as ea aha, 769 908 


U. S. No. 1 GRADE 
One seeenet GAmeeeee <n 6 oon Seka ctinawnweannsmcous awen t0n SON 


VACATION OF PRIOR ORDER 
Reopening of Proceeding 
Reparation order of April 7, 1944, vacated, to enable the re- 
spondent to take the evidence of witnesses in deposition 
form in accordance with the rules of practice under the 
act for the purpose of reopening of this proceeding, con- 
sideration of the completed record, and the entrance of a 
WOW GUGGE ascsueesece at enddeoencmee eee eee 763 = 883 


VIOLATION OF ACT 
Wettnse- 10 GOIOE  siccccaceconancketan aden acmeeeus anaes 764 837 


Failure to pay— 
WURONOES TRIED: nen caw naen ie owed ener 773 4 =917 


NGBNMUNIDG: icccccdcnncnnckdenddssnesdneddsadessieseene 766 891 
Rejection of shipment ---_------~-- 774:919; 765:891; 767:901; 769 908 
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ADMINISTRATIVE FINALITY 
Doctrine of, as underlining rule requiring exhaustion of administra- 
Rees eI a OU Ol oe ok tec wa cons a aaenae 


ADMINISTRATIVE LAW 
Courts 
Possibility of reaching different conclusion by, as not justifying 
disturbance of administrative ruling, 56 F. Supp. 67 ----__---- 


Doctrine of primary jurisdiction as underlining rule requiring 
exhaustion of administrative remedy, 143 F. 2d 415 --__-_-__- 


Exhaustion of Administrative Remedy 
Since the method prescribed in the act for determining the valid- 
ity of orders issued thereunder is exclusive, the validity of such 
orders, valid on their face, cannot be challenged. in an en- 
forcement proceeding where administrative action to test the 
validity of the order was pending and unconcluded, 143 F. 
SARS aren es, tcc dee De fe re te 


The doctrines of primary jurisdiction and of administrative 
finality, which underline the rule requiring exhaustion of ad- 
ministrative remedies, are equally persuasive where the issue 
is raised by the defending parties as where it is raised by the 
mevibes nartios: P45 2: G6 G26: 2205 concen oe cc ccecgewscians 


Judicial Review of Administrative Ruling 
Courts may not disturb an administrative ruling supported by 
substantial evidence, even though upon a consideration of all 
the evidence, they might have reached a different conclusion, 
PUD NERO RO sf es ee ee ao a oe 


Judicial Review of Secretary’s Ruling 
The review provisions of the Agricultural Marketing Agreement 
Act do not authorize a trial de novo, and only require a de- 
termination as to whether there is sufficient evidence to sup- 
port the Secretary’s findings, 56 F. Supp. 67 __----__----__-__ 


Sufficient Evidence 
Review provisions of act require determination merely as to 
whether there is sufficient evidence to support Secretary’s 
RRR RENN AS ae UN ig terra 


Trial De Novo 
Review provisions of act as not authorizing, 56 F. Supp. 67_----- 


CONSTITUTIONAL LAW 
Classification 
Burden of proof 
The burden of showing that legislative or administrative classi- 
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Page 
CONSTITUTIONAL LAw—Continued 
Classification—Continued 
Burden of Proof—Continued 
fications are arbitrary and discriminatory is upon the party 
challenging them, and the proof of such discrimination 
may not be remote or fanciful, 56 F. Supp. 67 ___---_----- 930 


Confiscation 
Hardship resulting from regulation as not constituting, 56 F. 


SN Gi i a aaa ean engine a bea mir at eee ee 935 


Due Process of Law 
The Agricultural Marketing Agreement Act meets the require- 
ments of due process of law and provides for an adequate 
judicial determination of property rights, 143 F. 2d 415 -_-___- 929 


CourRTS 
Jurisdiction of, to Examine Validity of Administrative Order 
An equity court has no jurisdiction to examine the validity of an 
administrative order where the administrative remedy has 
not been invoked or has not been completed, where one 
bound by the administrative order is the moving party in 
the cmmiiy aetion: 160 FT. SO Gie conn oe eee 921 


FINDINGS 
Review provisions of act required sufficient evidence to support, 


OO. Sai. OF eon Sh ee ee eee —— 935 


ORDER No. 53 (LEMONS) 
Due Process of Law 
Violation of Order 

Where in actions by the United States to enjoin defendant 
associations from handling lemons in violation of Secre- 
tary’s order the defendants claimed denial of due process 
of law on the ground that the act makes no provision for 
a supersedeas or stay of an order pending final decision 
in review proceedings, it is held that since there is no 
indication that a complaining party could not secure a 
stay from the Secretary or from the district court and the 
defendants made no application for such a stay, failure 
to do so cannot be used to support their contention that 
due process of law was denied them, 143 F. 2d 415 _..___--_ 921 


OrperR No. 61 (PHILADELPHIA) 
Constitutional Law 
Confiscation 
Secretary’s order fixing 31 miles from City Hall, Philadelphia, 
as a point beyond which a receiving station allowance or 
differential is permitted and denying such differential to 
plants between 11 and 31 miles from that point is not arbi- 
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OrveR No. 61 (PHILADELPHIA)—Continued 
Constitutional Law—Continued 
Confiscation—Continued 
trary, unreasonable or confiscatory as applied to a receiv- 
ing station 18 miles from such point, and hardship that may 
result from such regulation is a necessary concomitant of 
all social and economic change, as in this case, tending to 
benefit handlers subject to the order, 56 F. Supp. 67 


PRIMARY JURISDICTION 
Doctrine of, as underlining rule requiring exhaustion of administra- 
tive remedy, 143 F. 2d 415 


FEDERAL SEED ACT 


CouRTS 
Dedimus Potestatem 
Granting of, by court to be exercised only in cases requiring pre- 
vention, failure or delay of justice, 55 F. Supp. 535 


DEDIMUS POTESTATEM 
Statute providing for, as authorizing courts to grant commission to 
defendants to take depositions in accordance with common usage 
“in any case” of criminal nature, 55 F. Supp. 535 


FALSE SEEDS ADVERTISEMENT 


Violation of Act 
In a prosecution charging the defendant with violation of the 


Federal Seed Act by disseminating false advertisements repre- 
senting seed for sale as “Dwarf Essex Type Rape Seed,” 
whereas in fact the seed was not of this type but was an annual 
rape seed not suitable for forage purposes, the defendant’s 
application for dedimus potestatem to take deposition of two 
persons residing in Argentina, for the purpose of showing 
that the seed was in fact as represented, is denied, because 
the availability to the defendant of other experts in the United 
States to establish such defense was not denied by him, and 
therefore, he has not sustained his burden to the satisfaction 


of the court, 55 F. Supp. 535 
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